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PREFACE. 



Next to the XII Tables the Praetorian Edict ranks as the 
most important source of Roman law. In form each item 
in the Edict was a declaration of the Praetor that under 
given circumstances he would grant an action or a special 
defence. The perpetual edict was thus a collection of 
actions supplementing and amending the Twelve Tables. 
The Chancellor of the King acted in England somewhat 
in the way in which the Praetor had acted at Rome^D 
creating and enforcing supplementary or improved reme- 
dies where the common law gave none or only inadequate 
ones. 

The Specific Kelief Act collects many of the cases where 
the ordinary remedy by damages could not \>e obtained or 
if obtainable was inadequate and incompetent to offer that 
entire justice which demanded an actual specific perform- 
ance of the legal obligation sometimes with sometimes with- 
out damages according as circumstances should require. 

The Act though a most useful legislative measure is not 
a complete code of all the cases in which the Chancellor 
played so important a part as a legal reformer. But most 
of the omitted cases have been provided for in other Acts 
of the Legislature. The Indian Trusts Act deals with the 
administration of trust property.^2) The Civil Procedure 



(1 ) Griffith's Institutes of Equity, 8—1 1 . 

(2) See Griffith's CommeDtnries on the ladiao Trasts Act, 
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Code regulates the taking of the accounts of a deceased 
person/ *> 

The Transfer of Property Act carries into effect all the 
subsidiary rights involved in the redemption and foreclosure 
of the right to redeem in the reconveyance or sale of 
mortgaged property. <2) And the Contract Act together 
with the Civil Procedure Code determine when a partner- 
ship may be dissolved and how the complicated rights of 
the partners amongst themselves and of the creditors of the 
firm may be adjusted. ^^^ And lastly that most compre- 
hensive legislative measure, the Insolvency Act furnishes 
a method of realizing the assets of insolvent individuals 
partners and firms.(4) 

In annotating any act of the Legislature which defines 
the remedy but not the right it is the duty of the commen- 
tator to explain with suflicient fulness the rights which 
were in the contemplation of the legislator. Such rights 
being very numerous the province of the author has been 
very extensive. He has however endeavoured to occupy it 
thoroughly and to give to both the student and the practi- 
tioner all adequate information. 

Lord Macaulay and his successors have acted wisely in 
appending illustrations to the dry statement of legal prin- 
ciples contained in their codes. The simply stated princi- 
ple dignifies the illustration and raises the ordinary pursuits 
of life whence the illustrations are drawn to the level of 
arts and sciences. On the other hand the illustration 



(I) See Griffith's (Jommentaries on the Code, pp. 320—321, 330, 
(•2) See Griffith's Coiumeutaiies, sec. 60—67, 80—95. 

(3) See the Contract Act, s. 254 & Griffith's Civil rrocedare Code, p. 326. 

(4) Griffith's Commentiiries on the Insolvency Act, 11 & 12 Vict. c. 21 
and Griffith's Civil Procedure Code, 181—137, 
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PREFACE. Vll 

illuminates as well as gives precision to the principles, takes 
away from the dryness of the subject and embellishes it 
with a kind of poetic painting. While too the codifiers 
have arranged the principles in order and thereby facilitated 
the comprehension of their logical force the illustration is 
calculated to make a deeper impression on the memory and 
to habituate the mind to the practice of the rules of justice. 
And now to the students of Equity and to the practitioners 
in the High Courts and in the Mofussil we commend our 
treatise, trusting that they will find it very useful. 

WILL. GRIFFITH, 

Barrister-at-Law, 
17, Bedford Row, Gray's Inn, 

London, W. C, 

November 1895, 
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ERPATA^ OD ADDENDA. 



Page 2, seveuth line of sec. 3, for ** laBgis," rmd " legis.' 
7, line 21, after " validate," insert " an." 
„ 26, thiHeenth line of sec. 10, for " fare," read " face." 
„ 34, lines 2 and 5, from the bottom, for " Pegnus," read 
**Pignu8." 
35, line 15 from the bottom, /or " Selia," read'' Silia." 
35, „ 10 „ /or **89britia,*' read "©butia." 

,» 35, „ 8 „ /or "querelian," reaci "que. 

ritian.'* 
„ 36, „ 11 „ /or •• recuporandam,'* read 

** recuperandam.*' 
40, „ 15 „ /or "create," reod "created" 

49, „ 10 „ /or " that,'' read " there." 

„ 67, „ 5, after " 410," insert " (i)" and t^eod at bottom 
as footnote : " (1/ The rule was placed on 
a more equitable basis in Maxim 1693, 
1 Ch. 630." 
68, „ 26, /or " 50," read * 40." 
„ 71, „ 22, a/^"441,'* add "As to compromise of a 
trespass, see Bayley, L. R. 647." 

72, „ 24, /or •* fined," j;ead •* fixed.'' 

73. „ 4, for '• without," read " with." 
77, „ 23, /o?- " only," read *• on." 

„ 80, „ 4, after 441, add " Oxford Corporation 1893, 
3 Ch. 935." 
84, „ 16, o/^er "suit," add "see p. 75." 
„ 87, „ 9 from the bottom, for " by,*' read " See." 
„ 88, „ 18, for " sufficiently," read •* sufficient." 

88, „ 32, after 31, add " Turner 1895, 2 Ch. 205." 
„ 9;^ „ 3, for " out." read " ought." 

95, „ 3, /or " stork," read " stock." 
„ 1 01, „ 19, for '• then," read " they." 
„ 110. „ 6,/or"xl,"read"xi." 

„ n5, „ 5, after " i6%;' add •• Whitely 1891, 1 Ch. 558." 
„ 115, „ 15, after '* 248," add " See Griffith's Code of Civil 

Procedure." 
., 11^, „ 18, for "to the full," read ** befal." 
f* »20, „ *^6, a//er " agreement," inseH "(i)" and read at 
bottom as footnote : •* (>) As to rectifica- 
tion of a Trade mark Register, see Powell, 
1&94, A,C.8." 
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Page 1-2, after line 3, add as new para. ** A judgment may 
declare trusts without rectification. An- 
nesley, 31 L. R., Ir. 457." 
„ 1'27, line 7, for *' transferee." read *• transferor.*' 

127, „ 13, for " the,'* read '* in a" and /or ** purchasers," 

read " purchase." 
1.7, „ 16, after " 22," add ** On default after judgment 
for a lien plaintiff may rescind. Baker 
a R. ;^o^." 

. ,. l^^ti. „ 22, for " try,*' read " by." 

„ 1:38, hist line at bottom, /or " other than a human being," 

read " physical or metaphysical." 
„ 139, line 15, for " alive," read " child." 

U9, „ 27, (]^«er " Wards," (wW "and GriflSth's Interna- 
tional Law, 38—40.' 
„ Ul, „ U, after ** esse," add ** Cp. s." 

146, „ 1, after " of the public," delete 7 lines and reoA 
" who formally, &c." 

1 46, after line 1 3, read as new para. " Where a kanom of 

tarwad property is granted by the karnavau to 
members of the tarwad and the property in 
question remains in the possession of the karna- 
vau on behalf of the tarwad a junior member may 
prevent the possession becoming adverse to the 
tarwad by obtaining a decree declaring the 
kanom invalid. But if the kanom is granted 
to a sti-anger ^ the family who is in possession, 
possession must then be sought for as relief con- 
sequent on the declaration. Padammah, 1 7 M. S. 
•2^2." 
„ 147, line 6, for ** from," read ** for." 

147, „ 28, after "195," ocW '* Money advanced may 

entitle to a declaration of charge. Dur- 
ham, 2 Meg. ; 60." 
„ 151. „ 8, after " tase," add " Cp. s. 42.' 

153, „ 3, for **ma^aw»," read**«i«iattic." 
„ 155, „ 10, after ** '602,*' insert " l^)" and reoci at bottom 
as footnote : ** 1 ^) Should a receiver mis- 
apply money his sureties as well as he 
becomes liable. Graham 1895, 1 Ch. 66." 
„ IdO, „ i?8, for ** execution," rend "executor" 
„ 159, last line " N. 51," add " See Griffith's Companies Act, 
Mar wick lb95, 1 Ch. 776. Court seldom refuses 
liberty to try a feasible claim against the receiver. 
Lane 1891, 3 Ch. 411. A receiver ought to lend 
documents to official assignee. Engel 1892, 1 Ch. 
442. See Griffith's Insolvency Act. A receiver 
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in a debenture holder's action may be authorized 
by court for purposes of company to raise money 
with a prior charge. Greenwood 1804, 2 Ch 205 ; 
Strapp. 1895, 2Ch. 1." 
Page 160, line 5, after " them," insert " (i)" and read at bottom 
as footnote : ** (i) In many cases an 
injunction supplies t>'e reme«iy other- 
wise given by mandamus." 
,. 163, ., 9, after ''mandamus," add " R. v. O.C. Judge, 

65 L. J. 1^20. 
„ 173, „ 3 from the bottom, after "231," add *'To im- 
prove the land is not waste. Meux 1892, 
2Ch.247." 
„ 175, .. 3, for *' only." read " also." 
,. 175, „ 10 from the bottom, after « § 861," add " Griffith's 
Fraud, Misrepresentation and Mistake, 
Oh. VII " 
»» 177, „ l./or ** result which might result," read "pos- 

sible inconvenience." 
,, 179, „ 6, after 436, add " Daniel 1891, 2 Oh. 27 ; Martin 

1894,1 Oh. 276" 
„ 1 88, „ 27, after " secreks," inaert " Ci )" and read at bottom 
as footnote: "fi) Before dissolution any 
partner may take copies of entries in 
books even with object of future com- 
petition, 1895, 1 Oh. 462." 
„ 20?, „ 18, aftpr77, insert " (i)" and reaJ at bottom as 
footnote : " (1^ Where an injunction 
would be oppressive and the injury is 
small and can be estimated in money, 
damages are granted. Meux 1895, 1 Ch. 
287." 
,. 210, „ 19, after **15^" add " Cooper 1895, 1 Ch. 567. 
Printers blocks (i)" read, at bottom as 
footnote : " Q) Infringement in a foreign 
country cannot be restrained. Morocco 
1895, 1 Ch. 431." 
„ 231, Appendix, line 22, /or " Forms of Decrees," read 

" List of Forms op Decrees." 
„ 233, „ after line 1 i, insert as heading " Forms of 

Decrees." 
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THE 

SPECIFIC RELIEF ACT, 

NO. I OF 1877. 



(Received the assent of the Qovemor-Oeneral on the 
7th February 1877.) 



An Act to define and amend the Law relating to 
certain kinds of Specific Belief 

Whekkas it is expedient to define and araend the Law 
relating to certain kinds of specific 
Preamble relief obtainable in civil suits ; It is 

hereby enacted as follows : — 



PART I. 

PBEUMfNART. 



Short title. 



1. This Act may be called ^« The 
Specific Relief Act, 1877 : " 

It extends to the whole of British India, except 
the Scheduled Districts as defined in 

Tp Acfc XIV of 1874 must be added Act XX of 1886. s. 8 and 
Sqli^dul^ H, Ip Upp^r Bormab exoapting the Shan States 
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seotion 9 alone is in force ; in the town of Mandalay all the 
flections. 

And it shall come into force on the 

OomaK^ncement. g^^j. ^^^ ^j ^^^ ,377^ 

2* On and from that day the Acts specified in 
the schedule hereto annexed shall be 
m^**^**^^"*^*'" ^'©pealed to the extent mentioned in 
its third column. 

A declaratory decree cannot be obtained where it is open to 
the plain tifE to ask for an account of moneys received by him 
under a certificate of heirship and for payment of moneys not 
properly accounted for. — Bai v. Mulchand, I. L. R. 9 B. S. 355. 

This section and schedule are repealed by Act XII of 1891 
without restoring rights. 

3. In this Act, unless there be 
cia^.'^'^^**^^^"' something repugnant in the subject 
or context, — 



* Obligation.* 



* obligation* includes every duty 
enforceable by law : 

Obligation daty may arise from trust, contract or tort. An 
obligation is defined as ** vinculum IsBgis quo alicui astringi- 
mur." 

* trust* includes every species of 
* trust.' express, implied, or constructive fidu- 
ciary ownership : 

" Trust:' Mr. Griffith's edition of the Indian Trusts Act will 
give the reader clearer notions of the different species of that 
source of rights and duties called Trusts. 

Mr. Stokes suggests that the following improvements might 
be made in the Act. The classification of trusts should har- 
monize with that of Act II of 1882. 

Section 10 should show that when the court compels the 
delivery of title deeds it may impose terms. 

It should also be stated whether laches is a defence in a suit 
for specific performance : that a decree can be made coupled 
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with an award of iDdemniiy, and also that decrees can be made 
where the snbject-matter of the contract is land out of British 
India if the defendant is within the local jurisdiction. The 
discretion of the court in the appointment of receivers should 
be explained by illustrations. 

The Indian Tmsts Act, see Griffith's edition, Chap. IX classes 
constmctive and resulting trusts under the head of quasi trusts 
or obligations in the nature of trusts. It will be seen on a 
cursory inspection of the section that each a definition of a con* 
structive trust differs from that of the present section. Some 
resulting tmsts are implied trusts ; others are constructive 
trusts. 

Voluntary trusts for the payment of creditors are usually by 
deeds in the first instance revocable by the debtor which, how- 
ever, become irrevocable settlements on the creditors becoming 
parties or quasi parties thereto. A creditor by altering his 
position on faith of the deed obtains rights against the trustee. — 
Johns V. James^ 8 Gh. D. 744. But as long as the trustee is only 
trustee for the debtor the creditor cannot intermeddle. — Oarrard 
V. Landerdale, 8 Sim. 1 Re. D'Angibau, 15 Ch. D. 242. 

In Oave v. Mackenzie^ 46 L. J. Gh. 564, a case of sale of im- 
moveable propei-ty to an agent it was held that immediately the 
contract was signed the estate passed to the true purchaser from 
the vendor. In Heard v. Billeyf L. B. 4 Gh. 548, the real pur- 
chaser was allowed at the same time to establish the agency and 
enforce the contract against the vendor. In Bartlett v. Fichers- 
gilly 4i77n, though the agent was convicted of perjury it was held 
that after conveyance to him the statute of frauds, s. 7, requir- 
ing a trust to be in writing debarred the real purchaser of a 
remedy. In the case of James v. Smithy 1891, I Gh. 884 the 
court of first instance followed Bartlett v. Pichersgill, The 
Statute of Frauds, s. 7, has been repealed in India, but Griffith's 
Indian Trusts Act, s. 5, p. 30, shows that writing is still requisite 
in most trusts afEecting immoveables. The author, however, 
fitiggests that Cave v. Mackenzie is a good authority and that the 
proviso as to Illustration (a) is an implied trust. Illustrations 
(b) to (h) are constructive trusts. 

The proper sense of the word contingency signifies any event 
which is uncertain future and not belongiog to the very nature 
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of the transaotion, inasmuch as rights may be made dependent 
npon it by private will or consent. 

Where a pardanusheen lady living apart fi*om her relations 
and natural advisers makes a deed in favour of a person who has 
on some occasions acted as her man of business the strongest 
proof ought to be given by him that the transaction was a real 
and bond fide one and was fully understood by the lady whose 
property is dealt with. — T. Tewarry v. N, S. A. H. Khan^ L. R. 
1, 1.A. 192. 

* trustee* includes every person hold- 
* trustee.* iDg, expressly, by implication, or con- 

structively, a fiduciary character : 

" Fiduciary character.'' See Griffith's Trusts Act, 1882, ss. 
88 and 94. 

Illustrations, 
(a.) Z bequeaths land to A, ' not doubting that he will pay 
thereout an annuity of Rs. 1,000 to B for his life.' A accepts 
the bequest. A is a trustee within the meaning of this Act for 
B to the extent of the annuity. 

(6.) A is the legal, medical, or spiritual adviser of B. By 
availing himself of his situation as such adviser, A gains some 
pecuniary advantage which might otherwise have accrued to B. 
A is a trustee for B within the meaning of this Act o£ such 
advantage. 

(c.) A, being B's banker, discloses for his own purpose the 
state of B's account. A is a trustee within the meaning of this 
Act for B of the benefit gained by him by means of such dis- 
closure. 

(d.) A, the mortgagee of certain leaseholds, renews the lease 
in his own name. A is a trustee within the meaning of this 
Act of the renewed lease for those interested in the original 
lease. 

(e.) A, one of several partners, is employed to purchase 
goods for the firm. A, unknown to his co-partners, supplies 
them, at the market-price, with goods previously bought by 
himself when the price was lower, and thus makes a consider* 
able profit. A is a trustee, for his co-partners, within the moan- 
ing of this Act of the profit so made. 
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(/.) A, the manager of B's indigo*factory, becomes agent for 
C, a vendor of indigo-seed, and receives, without B's assent, 
commission on the seed purchased from G for the factory. A 
is a trustee, within the meaning of this Act, for B, of the com- 
mission so received. 

(g.) A buys certain land with notice that B has already con- 
tracted to buy ifc. A is a trustee, within the meaning of this 
Act, for B, of the land so bought. 

(A.) A buys land from B, having notice that G is iu occu- 
pation of the land. A omits to make any inquiry as to the 
nature of G's interest therein. A is a trustee, within the mean- 
ing of this Act, for G, to the extent of that interest. 

Words precatory and recommendatory as in the Roman law 
they might so with us they may create an implied trust. Parsons 
v* Baker, 18 Ves. 476, Griffith's Institutes bl.— Eaton v. Watts, 
L. B. 4 E. G. 151. But positive gifts, possible trusts and dis- 
cretionary powers require careful discrimination. 

" Where there is a power to appoint part of a settled fund, the 
execution of the power takes the part appointed entirely out of 
the settlement ; although, therefore, the beneficial interest in it 
is not in terms immediately disposed of, yet there can be no result- 
ing trust for the benefit of any person under the deed creat- 
ing the power ; for where the principal of a fund is appointed 
it must be considered as if it had never been comprised in the 
trust, because it is absolately taken out of it by the execution of 
the power. Therefore, where a wife, under a settlement of her 
personal property, which was settled on herself and her husband 
and the survivor, and was afterwards to be laid out in land to be 
settled on the heirs of her body by him, remainder to the sur'^ 
vivor in fee, had a general power to appoint 1,500/, part of the 
money, and she did appoint it to a trustee, i^ pay to her nieces 
1,500Z. and 5002. respectively when twenty-one or at marriage ; 
it was held, that the sum was wholly taken out of the settle- 
ment, and that there was no resulting trust, and the trustee 
having the whole capital money in his hands for the benefit of 
the cestuis que trust, the capital would draw the interest with 
it."^Sugden's Powers, 8th ed., p. 467. 

The above doctrine is important with reference to succession 
and legacy duty ,— ii.-G, v. Brackenhury, J. (63), 257. 
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The court cannot execute a power where the donee declines to 
do BO. — Sagden's Powers, ch. xi, s. 6, 8th ed., p. 588. But in 
laying down this broad rule we must be careful to distinguish 
between mere powers and powers in the nature of trusts. The 
distinction between a power and a trust is marked and obvious. 
** Powers," as Chief Justice Wilmot observed, " are never im- 
perative. — A,'G. V. Lady Downing^ Wilmot, 23. They leave the 
act to be done at the will of the party to whom they are given* 
Trusts are always imperative, and are obligatory upon the con- 
science of the party intrusted.'' But sometimes trusts and 
powers are blended ; a man may be invested with a trust to be 
effected by the execution of a power given to him, which is in 
that case impeititive ; and if he refuse to execute it, or die 
without having executed it, Equity, on the general rule that 
the trust is the land, will carry the trust into execution at the 
expense of the remainderman, and without any regard to the 
person in whose favour it is to be executed being a mere volun- 
teer, and not a purchaser, creditor, wife or child. This is the 
case where a power is given by a will to trustees to sell an estate 
and apply the money upon trusts. The power is in the nature 
of a trust. The legal estate, until the execution of the power, 
of course descends to the heir at law, and if the power be 
defeated at law by the death of the person to whom it was given, 
the legal estate would ramain in the heir at law for his own 
benefit ; but Equity, acting upon the trust, will compel the heir 
to join in the sale of the estate for the purposes designated by 
the testator. 

On the other hand, the discretion to be exercised in the exe* 
cution of a power must be distinguished from the bare trust : 
e. g., a testator devised real estate to trustees, and gave them 
a power of granting leases for the term of twenty-one years. 
The trustees disclaimed the trust, and the heir at law, who was 
tenant for life of a moiety, granted a lease :' Lord Chancellor 
Westbury held that the lease was invalid. — Bohson v. Flighty J. 
(66), 147 ; Tempest v. Lmd Oamays, W. N. 67, 296. 

In King v. BenisoUy Lord Eldon pointed out the distinction 
between gifts by will wpon trusts, and gifts by will subject to 
trusts.—! P. & B. 260 ; cited Olarke v. HiUon, by V.-C. S., 2 B. 
C. 810. " If I give to A and his heirs all my real estate charged 
with my debts, that is a devise to him for a particular purpose, 



Digitized by 



Google 



8.] PBBUMINABY. 7 

bnt not for that purpose only. If the devise is upon trust to 
pay my debts, that is a devise for a particular purpose and 
nothing more, and the effect of those two modes admits just 
this difference : The former is the devise of an estate of inherit- 
ance for the purpose of giving the devisee the beneficial«estate 
subject to a particular purpose ; the latter is a devise for a par- 
ticular pnrpose, with no intention to give him any beneficial 
interest." 

Equity gives relief in transactions tainted by undue influence 
not only against the persons acting unduly but also against 
third persons who while innocent of actual fraud yet with notice 
or without consideration participate in the benefit. Thus a 
debtor induced his niece, lately a ward of court, to join in a 
guaranty. The creditors taking it with notice of the relation 
and that she received no consideration for it relief was given 
against them. — Maitland v. Irving^ 15 Sim. 43. Innocent rela- 
tions will have to surrender the prey. — Bridgman v. Oreeriy 
2 Yes. 627. Bnt purchasers for valuable consideration without 
notice may retain the property. — Basset v. NoswortJiy^ 2 L. C. 
in Eq. I ; Blaokie v. Olarky 16 Bea. 695. 

Confirmation or acquiescence may validate avoidable trans- 
action which is the origin of a constructive trust. But the con- 
firmation is not sufficient unless the donor knows that it will 
validate a voidable transaction and that the transaction was 
itself voidable. It must not be done under the force pressure 
or influence of the former transaction it must be separate and 
distinct from it and not a mere conveyance executed in conse- 
quence of a contract or covenant connected with it. — Morse v. 
Boyalj 12 Yes. 370. Similarly when a party defends by plead- 
ing acquiescence he must unequivocally show knowledge in the 
person acquiescing. — Bandall v. Errington^ 10 Yes. 428. 

The same principle appears in the fiduciary relations of parent 
and child, guardian and ward, trustee and beneficiary. See 
Griffith's Institutes of Equity and Indian Trusts Act, p. . The 
burden of proving fairness in the transaction falls upon the 
person taking the advantage. Griffith's Indian Evidence Acts, 
188—240 and L. R. 1 Ind. App. 206. 

See Griffith's Institutes of Equity. — Ocmstructive Trusts^ and, 
Bentley v. Graven^ 18 Bea. 75, fraud by a partner on the firm. 
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Notioe. See Griffith's Trnats Aot, s. 3 and Griffith's Transfer 
of Property Act, s. 3. 

(g.) " Contracted to huyV The better opinion is that the 
word contract here exclades the requirements of the Registra- 
tion Act and so far adopts the principle of the cases decided on 
the English Statute of Fraud. See note to section 4 (c.) 

Questions of notice are partly questions of law partly of fact, 
for the definition see Griffith's Trusts Act, 1882, s. 3. 

" Will Or OodiciV* As to the trusts thereof, see s. 12, d. (a) 
and 8. 30. 

By the '' Indian Contract Act, 1872," the words proposal, 
promise, oonsidei*ation, agreement, conti*act, are interpreted. 
Coercion, undae influence, fraud, misrepresentation, mistake 
are defined. 

(h») Where a person purchases or advances money on pro- 
perty, having at the time actual or constructive notice that a 
third person already has a prior right to or over the property, 
such prior right carries with it in Equity priority of remedy. 
A disregard of notice which is actual, not resting on rumour 
nor the statements of strangers, but coming from the person 
interested, is not to be distinguished from positive fraud. Con- 
structive notice, however, creates a constructive trust properly 
so called. 

Whenever, in the investigation of title or otherwise, recitals 
in deeds or other circumstances exist which ought to have put 
the person on inquiry, and which would have led to the discovery 
of another's interest. Equity considers the person neglecting to 
make the inquiry bound by the other's interest. 

Thus neglect to call for title deeds may give an equitable 
mortgagee, or other person holding the same, priority, though 
prodaction of documents, without an opportunity of examining 
them, may noi.-^Brumfit v. Mortony V.-C. 8., J. (57), 1198. 

A condition not to call for the lessor's title fixes with notice 
of the same.— Bo^Kon v. Flight, L.-C W., J. (6$), 147. 

Information of a partial restriction is eonstmotiye notice of 
the whole covenant.— TFiZ^on v. Hart, V.-C. W., J. (65), 730. 

A lis pendens creating an incumbrance is conatruQtive notice. 
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Actual notice to counsel, attorneys or agents is constrnctive 
notice. Though this mnst be in hostile cases, not in mere options 
for parchase. — Auslin v. Tavmey, 2 Ch. Ap. 147. How far a 
person is boand by the moral or legal fraud of his agent is both 
at law and in equity an unsettled question. 

A purchaser for valuable consideration without notice is not 
bound by notice to his vendor. The same principle holds with 
respect to mortgages. — Ohadunck v. Turner^ 1 Ch. Ap. 310. 

The effect of the English and Irish Registration Acts calls 
for observation. Le Neve v. Le Neve, decided that where lands 
in a register county were settled by a deed which was not 
registered, and on a subsequent marriage with notice of the 
former settlement settled by a deed which was registered 
pursuant to 7 Anne, c. 20, the former settlement should prevail. 
Owing to this decision of Lord Hardwicke's the Registration 
Acts do not protect against actual notice. They still, however, 
have some effect and protect against constructive notice ; and 
further, to search the register is itself constructive notice of all 
that such search ought to have discovered. 

* Settlement' means any instrument (other than a 
, m nt * ^^^^ ^^ codicil as defined by the Indian 
emen . guocession Act) whereby the destin- 
ation or devolution of successive interests in move- 
able or immoveable property is disposed of or is 
agreed to be disposed of : 

and all words occurring in this Act, which are 
defined in the Indian Contract Act, 

in»«.t'Ao"t!^ 1872,^ shall be deemed to have the 
meanings respectively assigned to 

them by that Act. 

" Settlement." The Succession Act (see Griffith's edition, s. 3) 
thus defines "will" and "codicil." "Will means the legal 
declaration of the intentions of the testator with respect to his 
property which he desires to be carried into effect after his 
death. Codicil means an instrument made in relation to a 
will and explaining, altering or adding to its dispositions. It is 
considered as forming an additional part of the will." 

2 
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For a form of marriage articles see the appendix. 

Tlie Indian Contract Act, 1872, defines the words proposal, 
promise, promisor and promisee, consideration, agreement, reci- 
procal promises, void agreement contract, contingent contract, 
voidable contract, void contract ; (2) consent, free consent, 
coercion, nndne influence, frand, misrepresentation. As to.words 
in class (2) see Griffith's Transfer of Property Act. 

Settlements are either voluntary or for a valuable consider- 
ation. An intended marriage however no less than money is if 
solemnized valuable to support an agreement for settlement 
of property on the parties married and their issue. Griffith's 
Institutes of Equity. 

Destination refers to the persons indicated by the terms of 
the settlement : devolution to the transfer of the property by 
operation of law, as the law of inheritance, wifchont act of the 
parties. Settlements are sometimes merely covenants, the trusts 
whereof are executory and require some further act of convey- 
ancing to carry out the trusts and change them into executed 
trusts or they contain express trusts in the first instance. See 
Griffith's Institutes, p. 31. Lord Olenorchy v. Bosville cases 
Talbot 3 a leading authority on this subject, is as follows : A 
devised real estate to his sister Band and their heirs and assigns 
upon trust until his granddaughter D should marry or die to 
receive the profits and thereout to pay her £100 a year for her 
maintenance ; the residue to pay debts and legacies and after 
payment thereof in trust for the said D ; and upon further trust 
that if she lived to marry a Protestant of the church of England 
and at the time of such marriage be of the age of 21 or upwards 
or if under that age such marriage be with the consent of B, then 
to convey the estate with all convenient speed after the marriage 
to the use of the said D for life without impeachment of waste 
voluntary waste in houses excepted remainder to her husband 
for life remainder to the issue of her body with remainders over. 
Lord Chancellor Talbot held that though D would have taken 
an estate tail had it been the case of an immediate devise yet 
the trust being executory was to be executed in a more care- 
ful and accurate manner and that a conveyance to D for life 
remainder to her husband for life with remainder to their first 
and every other son with remainder to the daughters would best 
serve the testator's intent. 
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Bat a most important distinction obtains between volnn- 
teera and persons posseosing a valuable consideration. For tlie 
assistance of the conrt cannot be had without consideration to 
constitute a party cestui que trust as upon a voluntary covenant 
to transfer stock, &c., but if the legal conveyance is actually 
made constituting the relation of trustee and beneficiary as if 
the stock is actually transferred, &c., though without consider- 
ation the equitable interest will be enforced. — Eldon, L. C, 
6 Yesey 656.— See sections 23a, 31& and 34. 

P by a voluntary settlement assigned to trustees certain debts 
specified in the schedule thereto owing to him on the security 
of certain bills of sale in such schedule also specified and all 
interest therein respectively. And he directed the trustees to 
get in the debts and empowered them to do whatever was neces- 
sary for that purpose. The settlement contained no express 
assignment of the bills of sale nor of the chattels contained 
therein; but the redemption clauses in the bills were to the 
effect that on payment of the money due they should be void. 
No notice of the assignment was ever given to the debtors. P 
died having received from the debtors the debts in question. 
Heldf that the settlement amounted to a complete assignment of 
the debts that the want of notice did not render the gift incom- 
plete and that the settlor's estate was liable to account to the 
trustees for the amounts of the debts that he had got in. — 
Keketoulu v. Manning^ 1 D. M. & G. 176; Fortesctte v. Bamett^ 
3 M. & K 36, followed Woodford v. Ohamley, 28 Bea. 96 ; Bozzey 
V. Flight., L. R. 3 Ch. D. 269 distinguished.— I. B. Patrick Bills 
V. Tathan, 0. A. 60, L. J. Ch. D. 111. 

Section 25 of the Indian Contract Act orders that an agree- 
ment made without consideration shall not be void when it is 
expressed in writing and registered under the law for the time 
being in force for the registration of assurances and is made on 
account of natural love and affection between parties standing 
in a near relation to each other. It adds the illustration A for 
natural love and affection promises to give his son B 1,000 Bs. 
A puts his promise to B in writing and registers it. This is a 
contract. 

' Settlements in a will or made nndet directions in a will are 
not voluntary settlements. > Though every one who claims xmdet 
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a will is a volunteer in the seose that he takes by the bounty 
of the testator yet the will has no operation until his deatii 
and then every beneficiary claims under and not against 
him. 

Settlements on maiTiage are governed by the same principles 
as other contracts. For instance they may be set aside as a 
fraud upon creditors. — Oolombine v. Penhally 1 Sm. & G. 228 ; 
Bulwer v. Hunter^ L. R. 8 Bq. 46 ; Kevan v. Orawford^ L. R. 8 Bq. 
46. Where a wife a minor sought to enforce an ante«nuptial 
settlement as against the creditors of her husband the settle- 
ment having been made and negociated on her behalf by her 
father as her guardian; and the father under such ciroum- 
stances bad made a contract for her which was void fU9 against 
third persons on the ground of public policy. Hdd^ that the 
contract could be no more enforced by the minor against such 
third persons than it could be enforced by her had she been an 
adult and made the contract herself. — IS. Pogose v* Delhi (md 
London Banking Co., I. L. B. 10 C. S. 951. 

The Indian Divorce Act, s. 39, enables the court which pro- 
nounces a decree of dissolution of marriage or judicial separa- 
tion for adultery of the wife, if it is made to appear to the court 
that the wife is entitled to any property, to order if it think 
fit such settlement as it thinks reasonable to be made of such 
property or any part thereof for the benefit of the husband or 
of the children of the marriage or of both. The court may 
direct that the whole or any part of the damages recovered 
shall be settled for the benefit of the children of the marriage 
or as a provision for the maintenance of the wife. 

4« Except where it is herein other- 
8aviog8. wise expressly enactedi nothing in this 
Act shall be deemed — 

(a) to give any right to relief in respect of any 
agreement which is not a contract; 

A letter which contains no absolute proposal or undertaking 
to purchase but merely fixes the price to be given for the house 
leaving the inspection of title deeds and the payment of earnest 
money to be settled at a meeting asked for ; though the said 
letter be assented to by a letter in reply does not ooiuititote a 
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complete cxmiraoieapable of being enforced.— JECoyZotA v. Tartney^ 
I. L. B. 10 a S. 58& 

An agreement to perform a mere moral or religions dnty is 
not enforceable nnder this Act ; bnt in some instances may be 
enforced as a tmst recognised bj law. 

" Awy right to relief ** such as dissolution of partnership or 
damage8.<» 

A contract is an agreement enforceable by law. Duties im* 
posed by religion and morality are called imperfect obligations 
when not enforceable by law. See Paley's Moral and Political 
Philosophy. 

(6) to deprive any person of any right to relief, 
other than specific performance, which he may have 
under any contract ; or 

And so a person entitled to specific performance may instead 
thereof bring the ordinary aotion for damages for breach of the 
contract. 

Goods were insured against damage consequent on collision. 
Heldf that collision must be the proximate cause and that damage 
in unshipping and reshipping for the purposes of repairing 
injuries to the ship caused by collision were not included.-— 
Oant. V. Hening, C. A. 25 Q. B. D. 396. 

(c) to affect the operation of the Indian Registra- 
tion Act on documents. 

Clause (c) saves us from the troublesome necessity of laying 
before our readers the numerous cases in which the English 
courts considered it would be fraudulent not to enforce specifi- 
cally contracts respecting the sale of land which had already 
been in part performed but which contracts were deficient in 
some statutory requisite such as that of written evidence* 
The Indian system proceeds on the ground of public convenience, 
the English on that of individual Equity. 

But where want of registration is not due to the fault of the 
plaintiff he may use the unregistered document as evidence in a 
suit for specific performance. Bagava H M. S. 57 and Griffith's 
Evidence Acts. 

Mr. Griffith's dejcriptioxi of the English system concisely 
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exhibits the points in which it approaohes and in which in 
respect of part performance it differs from the Indian. 

Bpeeific Performance. 
Where tlie common law remedy of damages for a breach of 
contract is not adequate, equity will decree a specific perform- 
ance. We have already stated that the common and ordinary 
contracts fall within the jarisdiction of the Common Law C!onrts, 
because where expedition is required, and a similar thing or 
article to that contracted for, whether consols or a carriage 
horse, is easily procured, damages meet the equity of the case. 
On the other hand, a contract for a particular house or piece of 
land must be specifically performed. The Year Book, 8 Edw. 
IV. 4 b. exhibits the early origin of the remedy. — Cf. Moly- 
neum^a CcLse^ temp. Charles I. 

An agreement to lend a sum of money is not enforced in 
eqpiiy.—Sichel v. Moaenthal, J. (62), 275, M. B. Articles of 
partnership may be, but the court will hesitate if there exists 
ill will between the parties. Sale of shares in a partnership 
may be enforced. — Eomfray v. Fothergill^ 1 B. C 567. Still 
more the sale of shares iu a company ordered to be wound up. — 
Faine ▼. Hutchinson, 3 E. C. 257 ; L. J. 2 D. & S. 283. Though 
the payment of an annuity might extend over several years, 
yet specific performance was decreed at the suit of the grantee. 

The Ship Registry Acts forbid the application of this doctrine 
to contract regarding the ownership of a ship, yet contracts 
regarding the proceeds of the sale of a ship or the produce of 
freight are enforced. — Armstrong v. Armstrong, 21 Beav. 78. 
The Merchant Shipping Amendment Act, 1862, while keeping 
the register clear from notice of trusts, enacts that equities may 
be enforced against owners and mortgages in the same manner 
as equities may be enforced against them in respect of any other 
personal property. — Sect. 3. Specific performance of a contract 
to construct a railway is beyond the powers of the court to control, 
and therefore has been refused. — Peto v. The Brightony Uckfield 
and Tonbridge Bailway Company, " The Times," 26th June, 1863. 
Turner, L.J., held, affirming the decree of the Master of the 
Bolls, that a covenant*, for the use of a railway and harbour 
might be enforced ; Bruce, L.J., dissented. — Wilson v. West 
Martlqpool Baihpay and Harbour Oompanyf J. (65)} 124. But 
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speoifio performance of an award to exeoate a lease of a rigbt 
to use a railway has been refused. — Blaokett y, Bates^ 1 Oh. 
Ap. 117. Argameatam ab iiioonvenienti plnrimam valet. 

An agrisement to let a house for three years at a yearly rent, 
bound the landlord to grant the tenant a lease for a term, from 
the expiration of the three years' oooupancy, at the same rent, 
the tenant to keep the house in repair. Bomilly, M.B. decreed 
specific performance four years after the expiration of the three 
years.— Mom v. Barton, 1 E. 0. 474 ; 21 & 22 Vict. c. 27 
enables the Equity Courts to give damages where there is a 
right to specific performance. But the damages are given as 
an incident to and not in substitution of the usual remedy. — 
Lewers v. Earl of Shaftesbury, 2 E. C. 270. 

It is sometimes said that there must be mutuality in the 
contract. By this is meant mutuality of remedy, not of consi- 
deration, for absence of the latter would, as at law, vitiate the 
contract itself. And the rule refers to cases where something 
is to be done, that is, where one promise is made in consider- 
ation of another. As equity cannot well enforce the substantial 
performance, it usually leaves the parties to their common law 
remedies. — The cases on Railways, p. HI. To this rule there 
seems to be an exception when a party, who is freed from 
liability by the Statute of Frauds, prays for specific perfoi'mance 
of a contract touching land. Bat a person seeking equity being 
bound to do equity in this case a mutuality arises when plaintiff 
files his bill. 

Contract for the Sale of Land, 

This contract is so frequently to be met with in counsel's 
chambers, and so often calls for adjudication by an equity judge, 
that in justice to our readers we shall consider it soine.what in 
detail. Sometimes these contracts are in the form of particu- 
lars of the property and conditions of sale, signed in accordance 
with the Statute of Frauds by the parties or their agent the 
auctioneer. At other times in the form of articles of agreement, 
also signed in like accordance. The terms relate to the price, 
deposit, title, evidence, abstract, time of payment, and convey- 
ing, interest, and remedy for misdescription, &o. Each of these 
beads mi^ht fdrm the subject of a chapter, as is the case in the 
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able works on Vendora and Parohasers by Lord St Leonards 
and Mr. Dart. Oar method, however, does not permit ns to 
enter upon the common law doctrines further than thej are con- 
nected with equity, and of the equity doctrines many are noticed 
in other parts of this work. 

In both departments of the law a rescission of the contract 
by either party is allowed when the other is unable or un- 
willing to perform his agreement ; except that in equity-— 
(1) Time is not of the essence of the contract ; (2) If there 
be but a small defect in the quantity or quality of the 
estate or title, specific performance with compensation will be 
decreed. 

If such misrepresentation or fraud is practised as to ground 
on action for deceit, the conveyance, even though executed, 
may in equity be set aside. Inadequacy of price, unless so 
gross as to be conclusive evidence of fraud, or unless accom- 
panied with circumstances of imposition and oppression, is no 
bar to the discretion of the court in granting specific perform- 
ance. Acquiescence bars a remedy and confirmation releases a 
right. If the parties have been at arms-length a subsequent 
discovery of another objection is no ground for fresh resistance, 
— Bussian Vyksoumhy Iron WorJes Oompantfy 3 E. 0. 790. 
Where the contract itself is founded on fraud or oppression, 
acquiescence, whilst he is under the same difficulty and embar- 
rassment, will not of itself bar his title to relief. To give validity 
to a confirmation of a voidable conveyance the party confirming 
must not be ignorant of his right, still less can his right be 
concealed from him by the other party. He must further know 
that the transaction is impeachable ; and with such knowledge 
and under no influence his execution of the deed must be 
sponte SU&. Knowing not only the fact of the defect of title, 
but also its consequences in law, he must be a free agent, not 
under the influence of the previous transaction. 

If there is no valid rescission of the contract, and yet one 
party without a defence on the ground of fraud, surprise, mis- 
take or otherwise objects to complete the sale or purchase, the 
other party, if he thinks damages at law an unsatisfactory 
remedyy may file a bill in equity praying that the agreement 
be specifically performed, that proper directions be given for a 



Digitized by 



Google 



4.] PBULIIONABT. 17 

conveyance and for further relief. The order made may run in 
the following form : — 

'' The court doth declare that the agreement in the pleadings 
mentioned ought to be specifically performed and carried into 
execution in case a good title can be made to the hereditaments 
comprised therein, and decree the same accordingly ; .and let 
the following inquiries be made, that is to say : (1) An inquiry 
whether a good title can be made to the estates comprised in 
[Lot in the particulars of sale, &c.] the agreement in the 

plaintiffs bill mentioned ; (2) And, in case it shall appear that a 
good title can be made to the said estates, an inquiry when it was 
first shown that such title could be made, and that the further 
consideration be adjourned.*' The second inquiry may bo im- 
portant wifch respect to the right to rents or to interest. A 
clause declaring defendant bound to accept the title subject to 
a small defect, or with an indemnity against a mortgage, is not 
infrequent. — Seton on Decrees, 593. 

In the above form we find the expression good title brought 
prominently forward. It is to be observed that in equity a 
title may be too doubtful, either in respect of a rule of law or a 
question of fact, to be enforced. In the Superior Courts of 
Common Law any title, though doubtful in equity, on which a 
plaintiff might recover in ejectment is good. For a list of titles 
which have been held good or doubtful in equity tbe reader is 
referred to Lord St. Leonard's Treatise on Vendors and Pur- 
chasers (13th ed., ch. 10, s. 3). To those there given the follow- 
ing more recent cases may be added. — In Oollier v. McBean^ 1 Oh. 
Ap. 81, the estate being given, but charged in the hands of 
trustees with payment of debts and legacies, after payment 
thereof, and conveyances to the donee, his title'was too doubtful, 
it not being certain whether the trustees had received an absolute 
fee or one determinable on payment. In Minton v. Kirwoody 1 E, 
C. 449, Stuart, Y.-C., held that it is no sufficient objection to 
the title of the vendor of an enfranchised copyhold, that a mort- 
gagee to whom a surrender had been made had not been admitted 
before the enfranchisement, the deed of enfranchisement having 
conveyed to the vendor all the rights of the lord. In Hume v. Focock, 
1 E. C. 423, 662 ; 1 G. A. 379, the subject of sale was all the estate, 
right and interest in certain lands, the plaintiff to produce only 

3 
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tlie title from the yendor. Stuart, Y.-O*, andtbe Lords JasticdiB, 
beld that the defendant was not at liberty to show aliunde that 
the plaintiff's vendor had no title. On the nsnal references the 
chief clerk certified that the plaintiff conld not show a good title ; 
but, it appearing that the defendant had since the purchase 
acquired the means of curing the defect, leave was given to 
amend or file a supplemental bill. — Nicholl v. Jowell, 3 B. 0. 396, 
is another noteworthy case. By the will of A, made in 1838, 
real estate was appointed to B, a married woman. By a subse- 
quent will of 1858, the whole of A's property^ real and personal, 
was given to B. The will of 1858 was propounded by B, and 
probate was opposed by D, the heir at law of A. In the course 
of the trial a compromise was made. The compromise was 
signed by 0, the hasband of B, for himself and wife, and who, 
though not a party to that suit, was present in court, and by 
D's attorney for D and B, though without any express autho- 
rity from B. 

In a suit for the specific performance of the compromise. Wood, 
V.-O., held that though the married woman and her husband had 
taken the full benefit of the arrangement, and only at the last 
moment dropped the mask, yet specific performance most be 
refused, as the formalities required by the Act for Abolition ol 
Fines and Hecoveries to bind her estate had not been observed. 

The minutes of the final decree for specific performance usually 
are as follows : — The vendor is supposed to be the plaintiff. The 
corresponding changes for a vendee plaintiff are easily made:-^ 
" Declare that the agreement in the plaintiff's bill mentioned, 

j^j-^j 1.x x^ i„i specifically performed and carried into 

> same accordingly : (1) And let interest 
e of £ per centum per annum on 

9 [residue of the] purchase-money for 
he said agreement, from the day 

e ought to have been paid according to 
jement : (2) And let an account be taken 
;s of the said estate received by the 
, or by any other person since 
3sts is sometimes added :] (3) And let 
nting a proper conveyance of the said 
[at the expense of the defendant accord** 
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ing to the said agreement), or to whom he shall appoint, such 
convejanoe to be settled by the judge in case the parties differ, 
and delivering to the defendant upon oath all deeds or writings 
in their custody or power relating to the said estate, the defend- 
ant pay to the plaintiffs the balance which shall be certified 
to remain due to them in respect of such money and interest 
(and costs). Liberty to apply." — Seton on Decrees, 607. 

Specific Performance of Agreements of land on ths ground 
of Part Performance. 

While treating of specific performance of agreements relating 
to lands it seems more convenient to notice at the same time 
certain incidental doctrines which in principle appertain to the 
chapter on Frauds. The Statute of Frauds, it may be remem- 
bered, required contracts such to be in writing and signed by 
the party to be charged. Where though such an agreement 
fails to satisfy the requisites of the statute, yet one of the 
parties has been induced or allowed by the other on faith in 
the agreement to alter his position, as, for instance, by taking 
possessioo, expending money in buildings, or other like acts of 
part performance, there equity considers it unconscientious 
that the statute should be insisted upon. Part performance 
resting on evidence, the application of the doctrine must be 
learnt from examples. We may premise that an inchoate 
agreement gives no more title to relief at equity than at law, 
and that the acts relied on must be referable to the agreement. 
^Price v. Salushury, J. (63), 838. 

Entrance into possession is an important circumstance, so is 
expenditure of money in repairs or improvements. Payment of 
the purchase-money does not entitle to specific performance. In 
Millard y. Harvey , J. (64), 1167, where a father-in-law had 
promised that his son-in-law should occupy a house during life, 
the Master of the Bolls held that the making of repairs did not 
take the case out of the statute. — In Nunn v. Fabian^ J. (65), 
868, Oranworth, L.O., enforced specific performance of a parol 
agreement to grant a lease, where the most important if not 
the only evidence of part performance was a signed receipt 
for a quarter's rent at the increased rate to be paid under the 
lease. In accordance with the general doctrine, s^ln^ of the 
judges have felt themselves bound to introduce in somo miMiora 
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a species of tenant right, that is, a right to a long lease after 
permitted expenditure in building. However, a majority of the 
judges in the House of Lords have otherwise settled the law. — 
In Bamsden v. Dyson and Thornton^ H. L., 1 E. & I. 129. It 
was held, that if a stranger begins to build on land, supposing 
it to be his own, and the real owner, perceiving his mistake, 
leaves him to persevere in his error, a court of equity will not 
afterwards allow the real owner to assert his title to the land. 
But if a stranger builds on land, knowing it to be the property 
of another, equity will not afterwards prevent the real owner 
from claiming the land, with the benefit of all the expenditure 
upon it. So if a tenant builds on his landlord's land, he does noti 
in the absence of special circumstances, acquire any right to 
prevent the landlord from taking possession of the land and 
buildings when the tenancy has determined. 

The making of a will, in accordance with a parol promise of 
settlement before marriage will not on the ground of part per- 
formance take the case out of the statute. — Oaton v. Oatonf 
1 0. A. 137. 

Previously to a marriage the intended husband and wife 
agreed in writing that the husband should have the wife's pro* 
perty for his life, he paying her 80Z. a year as pin money, and 
that she should have it after his death. They gave instructions 
for a settlement upon that footing. The settlement was accord- 
ingly prepared, when they agreed that they would have no 
settlement, the husband promising, as the wife alleged, that he 
would make a will giving her all her property. The marriage 
took place, and the husband made a will accordingly. After his 
death a subsequent and different will was found. Lord Oran- 
worth heldf *' that marriage being necessary in order to bring a 
case within the statute, to hold that it also takes the case out 
of the statute would be a palpable absurdity. And further, that 
the nature of the alleged agreement was such as hardly to 
admit even on the part of the party to be charged of anything like 
part performance. As a will is necessarily until the last moment 
of life revocable, a contract to make any specified bequest, even 
when a will having that efEect has been duly prepared and 
executed is in truth a contract of a negative nature, a con- 
traob nob to vary what has been so executed, I do not see how 
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there can be part performance of sucli a contract." The deci- 
sion has been affirmed in the Honse of Lords. — W. N, (67), 
168. 

Where a parol variation of a contract has been in part per* 
formed, a decree for specific performance may be obtained. 
Though there be a written contract, parol evidence is admissible 
in equity in all cases of fraud and mistake, and even to prove 
the total abandonment of a contract. 

ho%i5n. """''' 5. Specific relief is given— 

(a) by taking possession of certain property and 
deUvering it to a claimant ; 

If a broker or auctioneer does nothing more than settle the 
price as between vendor and purchaser of goods and takes his 
commission, he is not liable for conversion if it should turn out 
that the vendor is not entitled to sell ; the broker or auctioneer 
merely acting as a conduit pipe. But where an auctioneer 
receives goods into his custody and on selling them hands them 
over to the purchaser with a view to passing the property in 
them he is to be treated as having converted the goods and is 
liable to an action accordingly his case differing from that of a 
packing agent or carrier in that they merely purport to change 
the position of goods not the pVoperty in them. — Barker v. Fur^ 
hng, Bomer, March 23, 1891. 

(6) by ordering a party to do the very act which 
he is under an obligation to do ; 

{c) by preventing a party from doing that which 
he is under an obligation not to do ; 

{d) by determining and declaring the rights of 
parties otherwise than by an award of compen- 
sation; or 

(e) by appointing a Receiver. 

6< Specific relief granted under 
^^eventive ^j^^g^ ^^j ^f Section 5 is caUed pre- 

ventive relief. 
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Eeiiefnotgxant. 7- Speoifio relief catinot be grant- 
edtoanforoe odfor the mere purposd of enforcing 
*^'*'- a penal law. 

The court may testrain by injunction the commisBion of 
criminal acts which affect rights of property which the court 
is boand to protect. — Oee v. Pritchard^ 3 Swans. 413. 

The word *' mere '' is of considerable force. For infringe* 
ments of civil rights though offences against a Penal Law may 
be restrained by injunction. Thus an injunction may be obtain*- 
ed to prevent the publication of libels injurious to trade or 
property. Thorley's Cattle Food Co., 6 Ch. D. 682, 14 Oh. D. 
763 ; Thomas v. Williams, 14 Oh. D. 864 ; Saxby v. Easterhrooh, 
3 0. P. D. 339 ; Quarlz Hill Oonsolidated OoU, 20 Oh. D. 501 ; 
Hill V. Hart^ Davis 21 Gh. D. 798. But in cases of slander 
of title it must be proved that the slanderous statements are 
untrue so that the further issuing of them would not be in good 
iaith.— Dicks v. Brooks, 15 Ch. D. 22 ; Halsey v. Brotherhood, 
15 Oh. D. 514, 9 Ch. D. 356. Further when the cases raised in 
the criminal and civil courts are identical, the court will 
not permit the same person at the same time to pursue both 
remedies. — Saull v. Browne, L. R. 10 Ch. 64 ; Mayor of York 
V. Pilkington, 2 Atk. 302. 

See note to section 55^. 

Slander of goods is similar in all respects to slander of per- 
sons : in some cases the slander is privileged. Persons having 
an interest in a subject may say what is untrue of that subject 
if they do so in good faith, the interest must be special and not 
general like that of a trader who wishes to prevent a rival sell- 
ing goods in which he deals himself -special that is, in the sense 
of expecting a benefit from the subject-matter respecting which 
the slander is uttered, lu this category are persons who have 
a charge upon the subject-matter who are patentees protecting 
their own title or supposed rights. Where this interest does 
not exist there is no protection and the law must imply malice 
from untruth precisely as it does in ordinary actions for slander. 
The three ingredients of the action are (1) falsity ; (2) malice ; 
(3) special damage. It was doubted by Lord Bramwell in the 
oase of Western Counties Manure Company y. Lawes Ohemieai 
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Manwre Oompany, whether malice is neoessary : in our opinion 
it is. As Lord Jostioe Lindley remarked very little would 
persuade a Jury that a slander which was untrue was uttered 
dishonestly. 

The case of Hair v. Oeddes, decided by Mr. Justice Kekewich, 
1890. February 9 — 14, may be taken as a fair example of the 
oircumstances in which an injunction may be conveniently 
granted in a case of libel. The dispute was between rivals in 
trade one of whom had had recourse to the extensive circulation 
of defamatory pamphlets for the purpose of discrediting the 
other. The Judge remarked that they were libels with regard to 
which no jury could hesitate to find a verdict and therefore he 
" ought not to hesitate to exercise the jurisdiction of the coart 
for the purpose of restraining them." The injunction therefore 
went and with it an order for £25 damages. The damages with- 
out the injunction would have afforded but poor protection or 
consolation to the successful litigant. But while in such a case 
and on final judgment an injunction is a legal weapon of the 
greatest value and efficacy an interlocutory injunction stands 
upon a very different footing. Mr. Justice North, J. J., 1891, 
Feb. 16. The evidence is usually incomplete and the damage 
not ascertained. See s. 55e, 



PART II. 
OF SPBCIPIO RELIEF. 



CHAPTER I. 

Of RioovEBiNa Possbssion op Propbety. 
(a.) Possession of Immoveable Property. 

8« A person entitled to the possession of specific 
„ , immoveable property may recover it 

cifio immoveable m the manner prescribed by the Code 
property. ^j (jj^jj procedure. 

Daring the life of D owner of land which was let to tenants 
from year to year and week to week the property was managed 
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by the defendant as ber agent, tbe defendant reoeiving tbe rents 
and paying tbem into a separate ear marked acoonnt at bis own 
bank D baring died intestate A.D. 1867, tbe defendant oon- 
tinned to receive tbe rents and pay tbem into tbe bank exactly 
as before not informing tbe tenants of D's deatb bnt stating to 
several persons that be was acting as agent and receiver for tbe 
beir whoever be might be. Tbe defendant thus acted till 1880 
when more than twelve years having elapsed from D's deatb 
be claimed tbe property on his own account. The assignee of 
D's heir having in 1881, brought an action against the defend- 
ant to recover possession of the land and for an account of the 
rents and profits, the Houne of Lords held (1) that as to the 
land tbe acts of tbe defendant in receiving the rents as agent 
for the heir could not dispossess the beir so as to put bim to his 
action ; (2) that the defendant's acts as agent though unautho- 
rized might be ratified by the true owner and were ratified by 
tbe plaintiff bringing his action within a reasonable time after 
the beir was ascertained ; (3) that as to the accumulated rents 
and profits the defendant bad made himself a trustee ; (4) that 
tbe action was not barred by' the English statute of limitations 
and that the plaintiff was entitled to judgment for recovery of 
the possession of the land and to an account of the rents and 
profits since D's death. — Lyell v. Kennedy^ 14 App. Gas. 437. 

9« If any person is dispossessed without his con- 
sent of immoveable property other- 
dif^^LMecr"^? wise than in due course of law, he or 
^Jty.^^^^^ P~- any person claiming through him may, 
by suit [(1) instituted within six months 
form the date of the dispossession,] recover posses- 
sion thereof, notwithstanding any other title that 
may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to 
recover possession thereof 

No suit under this section shall be brought against 
the Government. 

(1) The worda in braokets are repealed by Act XII of 1391. 



Digitized by 



Google 



SBC. 9.] BBCOVBRINO POSSESSION OP PBOPBETY, 25 

No appeal shall lie from any order or decree 
passed in any suit instituted under this section , 
nor shall any review of any such order or decree 
be allowed. 

It is no answer to a suit for possession broaght against a 
mortgagor by a mortgagee who has been forcibly dispossessed 
by the mortgagor to allege that the mortgage and possession 
under it were obtained by the frand of the mortgagee. The 
mortgagor's proper remedy was to bring a snit to set aside the 
mortgage and recover possession. — Sayaju v. Eamji, I. L. B., 5 
B. S. 446. A rightful owner dispossessing the person in physical 
possession is not a trespasser. — Bandn, 15 B. S. 238. 

A right of fishery comes within the denomination of im- 
moveable property. — Bhundal^ v. Pandalf I. L. B., 12 B. S. 221, 
and a right of ferry. Krishna, 13 M. S. 54, but not the right to 
fish over another's soil. — ^Natabar, 18 0. S. 80. 

The mere disoontinnance of payment of rent by tenants does 
not constitnte a dispossession. — J*. M. Tarini v. Ounga, I. L. B. 
14G. S.649. 

The mere discontinuance to pay rent does not constitute a 
dispossession. — tT*. M. Tannic I. L. B. 14 G. S. 649. 

A suit under a Civil Procedure Gode which was limited to 
the fact of possession was held no bar to a suit under this sec- 
tion. I. L. B. 3 M. S. 104. A possessory suit lies under this 
section when plaintiff's possession has been partially disturbed. 
S. V. 250. 

It is only by virtue of this section that mere previous posses- 
sion will be entitled to a decree for recovery of possession.— 
Wise v. Ahhatoonj L. B. 7 I. A. 73, questioned but followed, 
P. Ohcwdhry v. B. L. Ohowdhry, I. L. B. 14 G. S. 256. 

A suit for ejectment founded on mere previous possession is 
barred by the section. Purmeshur, 17 G. S. 250. 

A right of ferry is immoveable property or an interest therein 
within the section. — Krishna v, AJcilanda^ I. L. B. 13 M. S. 54. 

" Oavemment*^ primarily the Secretaiy of State in Council, 
21 & 22 Vict. c. 106, s. 65. 

4 
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(6.) Possession of Moveable Properiy. 

10. A person entitled to the possession of specific 
Recovery of oioveable property may recover the 
Bpecifio moveable Same in the manner prescribed by the 
property. ^^^^ ^j ^.^jj Procedure. 

Where the yalue is peculiarlj within the knowledge of the 
plaiutifiE he must prove its amount. Griffith's Evidence Acts. 

But where the defendant is guilty of force or fraud and will 
not produce the article the value is presumed to he the highest 
value of an article of the kind.— i4rmory v. Delamirie. 

The measure of value of title-deeds is that of the estate which 
they represent to be reduced to a nominal value on their being 
surrendered. — Loosemore v. Badford, 9 M. & W. 657. The value 
of a bill or security is its fare value or its value in the hands 
of the plaintiff if it had not been lost. 

The defendant being a wrongdoer cannot reduce the damages 
by the ccst of keeping the articles nor by setting up the title 
or interest of a third person. But where the plaintiff relies on 
title not on possession it may be disproved. — Oadsden v. Burrtyw, 
9 Em. 514. A bailee is entitled to recover against a stranger 
the full value but against the owner only in proportion to his 
special interest. — Story on Bail., 352. 

When severed goods are detained their value at the time 
without deducting the cost of severance or an increase arising 
from severance is the measure of damages. — Weld v. Holt, 
9M. &W., 672. 

The defendant being in the wrong cannot deduct an increase 
in value of the goods arising from an act of his as an act altei-ing 
their form. — Beid v. FairhanJe, 13 0. B. 692. Nor can he deduct 
the value of goods which he has confused with the plaintiffs. 

The plaintiff may claim the value at time of demand or at 
time of trial. — Frame v. Gaudet^ L. R. 6 Q. B. 204. From the 
market value at the principal or only place of sale is to be de- 
ducted the cost of conveyance, — Burmah v. M. Mahomet, L. R. 
5 Ind. App. 134. 

A document of title as a policy of insurance a bond or coupon 
which is voluntarily given by A to B to make the best of it for 
B cannot be recovered by A's executors for though a transfer 
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by hand be an incomplete transfer of the property represented 
the property in the paper passed. — Barton v. Oainer, 3 H. & N. 
387. Though the finder of an article can maintain detinue 
against a person wrongfully depriving him of it be is not himself 
liable to detinue after losing it. — Armory v. JDelamirie, 1 Str. 505, 
Com. Digest Detinue D. The rule is different where a defend- 
ant is guilty of negligence as when a solicitor loses his client's 
deeds not by mere accident. — Beeve v. Palmer, 5 0. B. N. S. 91. 
A deposit with a stranger by two or more persons interested 
therein does not entitle one alone to bring detinue. — Atwood 
V. Ernest, 1.3 0. B, 881. A specific coin which can be identified 
and a bag or chest of money may be recovered in detinue. 
Fitzherbert Nat. Brev. 138. 

Jenkin's Cent. 207. Bat where a debtor sends his creditor 
half a bank note intending afterwards to send the second half 
in satisfaction of his debt the property in the first half so sent 
remains in the sender until he remits the second half and the 
creditor is bound to restore it to him on demand. — Smith v. 
Mundy, 3 E. & B. 22. 

The damages in detinue are generally nominal. Bat the value 
of the articles detained should be ascertained and the judgment 
will be that the plaintiff except in cases coming within section 11 
recover the articles, or in the alternative the article with the 
damages and costs found and the costs of increase. But special 
damages for the detention may be claimed in the plaint and 
recovered. — Phillips v. Jones, 15 Q. B. 859 ; Williams v. Archer, 
5 C. B. 318. Detinue was brought for stock certificates which 
were returned pendente lite. Held, that the jury might confine 
themselves to an assessment of damages. In this case the pro- 
perty was demanded, the stock was worth £3-5-0 when it was 
delivered it had fallen to £1 and the plaintiff was held entitled 
to recover the difference. — Williams y. Archer, 5 M. G. & S. 318. 
A carrier if he makes no inquiry as to the contents of a box 
may have to pay the value of any jewelry contained therein ; 
but the carrier would not be liable on loosing a dentist's instru- 
ment to pay for the profits and earnings which might have been 
made if the loss had not occurred, but he is liable for the natural 
consequences of his delay such as deterioration in the worth of 
the goods. Damages may be recovered by the owner of a ship 
from a freighter, or consignee detaining a ship in loading or 
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unloading one or more days beyond the time allowed ; sncli 
damages are called demurrage but tbey are governed by express 
contract independently of detinue. The defendant may protect 
himself by proving leave and license. Bnt snch defence is not 
supported by showing a delivery by the plain tifE to the defend- 
ant in the snpposed performance of a contract which never 
existed. — Oregson v. Buck, 4 Q. B. 737. Where a deposit or 
pledge is part of an illegal or immoral agreement and both parties 
are equally to blame the plaintiff cannot recover. — Taylor v. 
Chester, L. B. 4 Q. B. 309. 

Unlike what used to be the rale in the English law the 
defendant has no option to pay the damage and retain the 
goods. See Griffith's Civil Procedure Code, s. 259. 

If a bailee is defending on behalf of a third person and by 
his authority he may avail himself of the title of snch third 
person in an action of detinue by the bailor. — Eogers, Sons 8f Oo. 
T. Lambert 8f Co., 0. A. 1891, 1 Q. B. 318. 

The injury complained of is not the taking which is a trespass 
nor the misuse and appropriation of the goods which is trover 
or conversion. See and consider the forms of plaint for these 
wrongs in Griffith's Civil Procedure Code, pp.3o^.7The deten- 
tion must be an adverse and wrongful one. The best proof that 
it is adverse is evidence that the plaintiff demanded the goods 
and that the defendant refused to deliver them. 

Explanation L — A tmstee may sue under this sec- 
tion for the possession of property to the beneficial 
interest in ivhich the person for whom he is trustee 
is entitled. 

Where the beneficiary is in occupation of chattels under a 
trust by leave of the trustee the trustee has an immediate right 
of possession sufficient to enable him to bring an action of trover. 
Griffith's Trusts Act, p. h%,— Barker v. Furlong, 64 L. T. N. 
S. 411. 

Where there is in the plaintiff a right of possession coupled 
with a title to the goods though the title may be liable to be 
defeated by the claim of a third person, yet if that third person 
has not intervened, a wrongdoer cannot set up the right of the 
third person as an answer against him by the plaintiff. S. C. 
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Where an auctioneer receives goods into his custody and sells 
them and hands them over to the purchaser with a view of pass- 
ing the property in them he has converted the goods. And if 
his customer had no title to sell, the auctioneer is liahle to the 
true owner notwithstanding that he acted in good faith. S. 0. 

Explanation 11. — A special or temporary right to 
the present possession of property is suflScient to 
support a suit under this section. 

Illustrations. 

(a.) A heqneaths land to B for his life, with remainder to 
0. A dies. B enters on the land, hut C, without B*s consent, 
obtains possession of the title-deeds. B may recover them from 0. 

(&.) A pledges certain jewels to B to secure a loan. B dis- 
poses of them before he is entitled to do so. A, without having 
paid or tendered the amount of the loan, sues B for possession 
of the jewels. The suit should be dismissed, as A is not entitled 
to their possession, whatever right he may have to secure their 
safe custody. 

(c.) A receives a letter ad dressed to him by B. B gets back 
the letter without A's consent. A has such a property therein 
as entitles him to recover it from B. 

(d.) A deposits books and papers for safe custody with B. 
B loses them and G finds them, but refuses to deliver them to 
B when demanded. B may recover them from C, snbject to 
C's right, if any, under section 168 of the Indian Contract Act, 
1872. 

(e.) A, a warehonse-keeper, is charged with the delivery of 
certain goods to Z, which B takes out of A's possession. A may 
sue B for the goods. 

On the death of a tenant for life the reversioner may recover 
the deeds from a person with whom the tenant for life has depO'i^ 
sited them as a security for a loan. — Easton v. London^ 33 L. J. 
Ex. 34. A mortgage purported to convey all the deeds, the 
mortgagor however handed them to a banker as security for a 
loan. Heldf that the plaintiff might recover. — Newton v. Beck^ 
8 H. & N. 220. But one who has backed the deeds cannot after 
parting with the estate recover them. 
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Viner's Abr. Detinue C. 2.—Pkaip$ y. Rohiumm. 4 Bing. 106. 
A lessee eren after the term has expired is entitied to retain the 
eBUie.^Elwartky w. Bandfard, 2 H. & C. 330. 

The like relief is applicable to other instmmenis as secnritiea 
for money policies of insnranoe bonds and promissory notes. 
The right to the possession of title-deeds follows the right to 
the land and the legal tenant for life is entitled to their custody. 
A sold lands to B and gave him forged title-deeds. He then 
deposited the real deeds with C as security for a loan. Held* 
that B is entitled to reoorer the deeds from C. — Loaihes v. Leatkes^ 
5 Ch. D. 221. Among joint tenants or coparceners the question 
of custody is one of conyenience and common benefit rather than 
of title.— Elton y. Elton, 6 Jnr. N. S. 136. But a co-tenant may 
compel their production. Sugden, Y. & P. 369. A person 
haying a limited or ulterior interest which is not too contingent 
if he can clearly show that there is a danger of their loss or 
construction by the person possessing them may apply to the 
court to haye them secured — Lempster v. Pomfret, 20 Bea. 405 ; 
Jenner v. Morris, L. R. 1 Ch. 603. Sugden's V. and P. 369. 

This illustration is a bailment of pledge. A bailment is the 
delivery of goods by one person to another for some purpose 
upon a contract that they shall, when the purpose is accomplish* 
edf be returned or otherwise disposed of according to the direc- 
tions of the person delivering them. Contract Act, s. 148. — 
Either the bailor or bailee may sue for an injary by a third 
person to the property bailed and compensation will be appor- 
tioned according to their respective interests, ss. 180, 181. 

A deposited debentures with B as security for payment of a 
bill of exchange indorsed by A and discounted by B on the 
agreement that B shoald have power to sell or otherwise dis- 
pose of the debentures if the bill should not be paid at maturity. 
Before maturity, B deposited the debentures with C to be kept 
by him as security until the repayment of a loan from G to B 
larger than the amount of the bill. The bill was dishonored, and 
while it still remained unpaid A brought detinue against G for 
the debentures. Held, that the repledge by B to G did not put 
an end to the contract of pledge between A and B and B'a 
interest and right of detainer under it, and that . A therefore 
could not maintain detinue without having paid or tendered 
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the amonnt of the Bill.— DonaZi v. Suckling, L. B., 1 Q. 6.585, 
Bigelow's L. G. 394. 

The general rule is that one \vho has received property from 
another as his bailee or agent or servant, must restore or account 
for that property to him from whom he received it. — Biddle 
V. Bond, 6 B. & S. 225. To allow a depositary of goods or money 
who has acknowledged the title of one person to set up the title 
of another who makes no claim, would efiable the depositary to 
keep for himself that which he does not pretend to have any 
title in himself whatsoever. — Betteley v. Beid, 4> Q. B. 511. A 
bailee may nevertheless though not evicted set up and rely upon 
the title of a third person when he defends the possession upon 
the right title and authority of the third person. — Thome v. 
Tilbury, 3 H. & N. 534. A bailee may equally with a tenant if 
there has been what is equivalent to eviction by title paramount 
show that the title of his bailor to the goods has expired since 
the bailment.— iS/ieZ&ttry v. Scolsford, S. 0. & Yelv. 22. 

In an action for wrongful detention of certain copper which 
had been bailed by the plaintiffs to the defendants as warehouse- 
men to hold to the plaintiffs' order the defendants sought to 
administer interrogatories as to whether the plaintiffs had not 
since the date of the bailment sold the copper to a firm of M. 
K. & Co., and been paid the price and whether they had not in- 
dorsed and handed to M. K. & Co., delivei7 orders in respect of 
the copper. It appeared that M, K. & Co. were claiming the 
copper from the defendants but it was admitted that the latter 
were defending the action in their own interest alone and not 
under the authority of M. K. & Co. Held, that the defendants 
could not as agvinst the bailoi-s set up the title of third parties 
under whose authority they did not claim to defend, and that 
consequently the fails to which the interrogatories were directed 
not affording any defence to the action the interrogatories must 
be disaXLoYred.—Bogers ^ Co. v. Lambert ^ Co,, 24 Q. B. D. 573, 
C. A. 1891, 1 Q. B. 318. 

The property of the receiver of letters is only a qualified one 
and the sender may x'cstrain i^heir publication. — Qee v. Pritchardf 
2 Swan. 402. 

'' The finder of goods has no right to sue the owner for com- 
pensation for trouble and expense voluntai'ily incurred by him 
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to preserve the goods and find ont the owner, but he may retain 
the goods against the owner until he receives such compensation 
and where the owner has offered a specific reward for the return 
of goods lost, the finder may sue for such reward and may retain 
the goods until he receives it." — 0. A. 168. 

The finder is not bound to take charge of the thing, but doing 
so incurs the ordinary responsibility of a bailee. Should he 
refuse to deliver it u^f^ he keeps it entirely at his own risk how- 
ever it may be damaged and becomes liable to pay interest or 
compensation for it. Excuses however are not refusals and the 
finder is entitled to a reasonable time in which to satisfy himself 
of the claimant's title. He has no rigdt to impose unreasonable 
conditions, or to be exorbitant to his terms. Story on BaiL 85, 
621.— PtZZo^ V. WilJcinson, 10 Jur. N. S. 991. Information lead- 
ing through a long series of causes to the arrest of a thief or 
finding of an article entitles as a rule to the reward. — Tamer v. 
Walker, L. R. 2 Q. B. 301. 

Absolute property, special property, possession and the right 
of possession may each entitle to an action. A bailor has an 
absolute property, a bailee special property. A finder has such 
possession. And a failor who is a consignee is an example of 
the last caqse of action ; so also is a person fraadulently de- 
prived of an article. Griffith's Civil Procedure Code, Scb. 4, 
Form 98. 

Respecting decrees in suits under the section, see Griffith's 
Ck>de of Civil Procedure, ss. 208—259. The right to have a 
decree reheard is not taken away. 

11. Any person having the possession or control 
of a particular article of moveable 
son t^'i^M^^oni property, of which he is not the owner, 
deliver t^w^ ^^y ^^ compelled specifically to deliver 
entitled to imme- it to the pcrsou entitled to its im- 
diatepossesaoD. m^^jate possession, in any of the fol- 
lowing cases : — 

(a) when the thing claimed is held by the defend- 
ant as the agent or trustee of the claimant; 

(b) when compensation in money would not afford 
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the claimant adequate relief for the loss of the thing 
claimed ; 

(c) when it would be extremely diflScult to ascer- 
tain the actual damage caused by its loss ; 

(d) when the possession of the thing claimed has 
been wrongfully transferred from the claimant. 

As to the plaint and decree in a suit under the section, see 
Griffith's Code of Civil Procedure, s. 260 and Sch. IV, 103. 
According to Fry 28 n. 6, a ship is probably within the section. 

While section 208 of Griffith's Civil Procedure Code prescribes 
the decree for cases within section 10 of this Act and section 259 
its execution the same office as to ezecntion is performed for 
the present section by section 260 of Griffith's Code, Sch. IV, 103, 
supplies the form of plaint wanted under the present section. 

Purchase for valuable consideration would be a valid defence. 
Sogden's V. & P. 307, but Mr. Collett doubts this. 

Illustrations 
of Clause (a). — A, proceeding to Europe, leaves his furniture 
in charge of B as his agent during his absence. B, without A's 
authority, pledges the furniture to C, and C, knowing that B 
had no right to pledge the furniture, advertises it for sale. C 
may be compelled to deliver the furniture to A, for he holds it 
as A's trustee. 

of Clause (&). — Z has got possession of an idol belonging to 
A's family, and of which A is the proper custodian. Z may be 
compelled to deliver the idol to A. 

of Clause (c). — A is entitled to a picture by a dead painter 
and a pair of rare China vases. B has possession of them. The 
articles are of too special a character to bear an ascertainable 
market- value. B may be compelled to deliver them to A. 



CHAPTER II. 
Op the Spbcipio Pbrfoemanoe op Contracts. 

By specific performance is usually understood that peculiar 
and as it is called in England that extraordinary jurisdiction 
which the court exercises in respect of executory contracts as 

5 
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contrasted with executed contracts. An executory contract is 
one which is not intended between the parties to be the final 
instrument regulating their relations : an executed contmct is 
one which is intended to be final. — Selhome 0. Wolverhampton 
By. Go. V. L. 8r N. W. By. Co., L. R. 16 Eq. 439. 

Actions for specific performance of executory contracts differ, 
remarks Mr. Justice Fry, from actions for the performance of 
trusts in that a contract being a legal right and a trnst an 
equitable one the remedy for breach of the former is in the 
alternative specific performance or damages, the remedy for the 
latter only the equitable one of specific performance. Fry on 
Specific Performance, p. II. But this difference though inter- 
esting on historical grounds is now nob very material in prac- 
tice. The learned Judge's words are — 

" From actions for specific performance we must distinguish 
those cases in which by reason of fraud or the breach of some 
fiduciary relationship a constructive trust arises. Cases some- 
times of a mixed nature have arisen : as for instance, when 
by a contract to give up part of an estate if purchased. 
A persuaded B not to compete with him as a purchaser. Ou 
A*s refusal to abide by his contract, B might have sued him 
alleging at once the contract, and the breach of A's duty as 
agent." Fry, p. 12.-'Ohattock v. Muller, 8 Ch. D. 177. 

Mr. Justice Fry in his treatise on the specific performance of 
contracts, wrote, § 6, " It is certain that the Roman law gave a 
title to damages as the sole right resulting from default in per- 
formance and did not enforce specific performance directly or in 
any other manner than by giving such a right to damages. It 
held to the maxim ** Nemo prcBcise cogi ad factum." For this 
sweeping and all comprehensive negative, Pothier, the French- 
man, Jr. Ides Obi. Pt. Ch. II, Art. 2, § 2, is theonly authority cited. 
Had other authorities been cited, we should still have held them 
insuflicient when weighed against the texts of Gains and Justi- 
nian's Institutes and Digest. If we take the three contracts : 
Depositum, Commodatum, Pegnus, we find that they possessed a 
common quality that the entrusted thing whether it belonged to 
the giver or not did not pass into the owership nor indeed with 
the exception of the pegnus into the juristic possession of the 
debtor and had to be restored in specie differing therein from 
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the mutnam where repayment of a like qaantity of the same 
kind of article was the remedy enforced. Even in the matnnm 
the remedy is more akin to specific performance than to what 
the English lawyer technically calls damages. Qaasi oonti*acts 
also entail a large amount of specific performance and when 
AngHstas gave validity to trnsts he necessarily sanctioned their 
specific performance. 3 Justinian's Institutes, 14 Digest, 12 
I. a. Gains 3 G, O. 

To all conveyances per 89S et libram was added a contractus 
fiduciaa, the breach of which was punished with the civil and 
political disabilities of infamy. 

IJuder the most ancient forms of Roman procedure, namely, 
the legis aotiones the judge always gave back the thing itself. 
Gains IV. 16. In the more modern form, namely, in the formu- 
laiy actions a change was introduced. Gains lY. 48. We need 
not dwell on the symbolical and pantomic acts in the most 
ancient actio sacramenti in which the parties physically took 
possession of the slave in dispute the turf tho twig the brick 
the sheep which represented the land the tree the house or the 
flock. Of the next action ** prejudices postulationem the injured 
state of the manuscript of Gains prevents us being so positive. 
It was employed with regard to obligations. It was conducted 
either by a judge or an arbitrator with more equitable powers 
and the presumption therefore is that the arbiter could grant 
specific performance. Five hundred and ten years after the 
foundation of Home the Lex Selia introduced the action of 
condictio where the obligation was for giving a definite sum and 
ten years afterwards the Lex Calpurnia extended the scope of 
the action to all obligations for any certain definite thing. These 
legal actions though superseded in a great measure by the Lex 
8dbritia A. IT. G, 573 and afterwards in the time of Augustus 
by the Leges juli® were long retained in cases where the 
centumviri were judges that is in questions of querelian 
ownership and succession. In the second epoch of procedure 
when actions with definite formulas came into use and any- 
thing was sought to be recovered the condemnation in damage 
was only in the alternative nisi restituat unless the defendant 
restores. The magistratus moulded the formula according to 
the circumstances of the case and it is no violent presumption 
to suppose that nisi restituat was frequently replaced by nisi 
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faciat nisi perficiat. The aciiones arbitrarisB. Gains lY. 47, 
were, says Sandars, § 108, " especially adapted to secure the 
plaintifiE receiving the particalar thing which had been the sub- 
ject of a contract and not its money value.'' The language of 
the interdicts^as to which see Griffith's Institutes of Equity 
is " Vim fieri veto — exhibeas — restituas," " I forbid yon to have 
recourse to violence. You are to produce — ^you are to restore." 
In the third that is Justinian's epoch of procedure the con- 
demnation was not merely a pecuniary one the execution trans- 
ferred to the emptor bonorum the entire persona or legal 
existence of the debtor the most complete of all specific per- 
formances. 

The passage cited from Pothier lays down what was French 
law for only one species of contract. Though he asserts that 
according to the law of Fitince an obligation to do a thing does 
not entitle the creditor or obligee to compel its being done ; 
yet he continues and says that an obligation not to do may be 
directly enforced in such a case as a right of way which is 
interrupted by a barrier or a ditch. Either of these obstacles 
the owner of the right may compel the delinquent to destroy or 
do so himself. Two further remarks may be made. Pothier is 
speaking of obligations generally not merely of those by con- 
tract. And the maxim ** Nemo potest praBcis^ cogi adfactum" 
is not necessarily a maxim of the Boman Civil Law because it 
is expressed in Latin. We would not rashly assert that it is not 
to be found in any of the numerous books of Justinian. But 
the interpretation placed upon it is alien to the fifteenth and 
seventy-fifth of the rules of law. Qui actionem habet ad rem 
recuporandam ipsam rem habere videtur nemo potest mutare 
consilium suum in alterins injnriam. In French law the obli • 
gation to give by marriage settlement will and testament or 
otherwise is enforced specifically. 

In Justinian's system we find touching contracts of sale. 

(1) Actio empti whereby the seller could be compelled to 
perform his obligations or pay compensation. It was however 
a condition precedent that the buyer should have paid the price 
or offered it. 

(2) Actio redhibitoria whereby the contract could be rescind- 
ed in consequence of faults in the thing sold. The seller received 
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back the thing sold with its produce and accessories ; and the 
buyer the price with interest. 

(3) Actio oestimatoria sen quanti minoris in which the party 
songht to reduce the price not to cancel the sale. 

(4) Actio venditi whereby the seller could compel the buyer 
to observe his duties whether inherent in the contract or added 
by special agreement. 

Gi-otius in his Introduction to Dutch Jurisprudence, ch. 31, 
s. 9, says while treating of Do ut des Facio ut facias. 

" He who has already fulfilled anything on his part has a right 
to compel the other should he not have fulfilled his part to per- 
form what has been stipulated or at least to compensate him 
who has fulfilled his part to the extent of his interest. But 
when the first fulfilment consists in giving then the party who 
has fulfilled has his choice either to compel the other to per- 
form the stipulation or to reclaim what has been given by him 
that is in case the other party has not yet commenced on his part 
either to perform or to give and is therefore altogether unin- 
jured or at least can easily be indemnified This also takes place 
in case the other had on his part delivered anything the domi- 
nion of which has been evicted for them the contract must also 
be considered on that side as not fulfilled. But if that which 
was first given did not belong to the donor then the contract 
would be considered as altogether null and whatever is given 
can be reclaimed as having been given without legal caiise. 
Keesel in his commentaries on Grotins's Introduction wrote, 
section 612. " It properly follows from a correct interpretation 
of the civil law that a person who has promised to do an act 
may be condemned and compelled to perform the same and it 
appears to have been so held by the supreme court." The 
question is not without importance for in many of the English 
Colonies Dutch Law is administered. Burges F. & C. L. Yen- 
derlinden's Institutes of the Law of Holland by Henry, p. 198. 

The German Beichscivilprocessordnung of the present day 
contains provisions respecting specific performance in §§ 769, 
771, 773—775. 

Equity looks on that as done which is agreed to be done ; e.g.^ 
if a piece of land is sold, but the vendor or purchaser dies before 
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day fixed for compjeiiou. — Lewis v. James, 32 Ch. D. 326 ; Green" 
wood V. Turner, W. N. 1891, Feb. 21. 

The woi*d performance is applicable only to affirmative agree- 
ments, the word appropriate to negative ones is observance. 
Loi-d Coke said, " A negative cannot be perfoi-med." Litt. 303b. 
Fry, J., said, " I have always understood that non-observance 
refers to negative covenants, non- performance to the affirmative 
covenants." 10 Ch. D. 757. Brett, L.J., said, " the court were 
prepared to hold that a forfeiture only in the event of a lessee 
wilfully failing or neglecting to pei*form any of the covenants 
does not apply to the breach of a negative one." 3 Ex. D. 82. 

The disability of a married lady of the Hindu, Mahometan, 
Buddhist, Sikh, or Jaina religion to enter into a contract is 
neither removed by the Succession Act, s. 4, nor by the present 
Act. Being unable to enter into a contract, there can be no con- 
tract of hers to be enforced. She is still under the difficulties 
which English ladies in England and India until recently labour- 
ed under. A concise statement of the English system may 
interest the student of comparative jurisprudence and will still 
occasionally be useful to the pi^actitioner. Possibly the principles 
may prove applicable to the changes even in Hindu, Mahometan, 
Buddhist, Sikh, or Jain societies, or to some of the wealthier 
members thereof. 

Married Women, 
Marriage create at Common Law such a legal identity of 
husband and wife that her capacity to enter into contracts, except 
as his agent, was destroyed ; her rights and liabilities on exist- 
ing contracts were most of them merged in him, the rights at 
least to revive if he do not reduce them into possession and she 
survives ; the rents and profits of her real estate were trans- 
ferred, and her power to dispose of an inheritance seriously 
curtailed. In Equity the rules of the common law relating to 
her freeholds, leaseholds, choses in action and other personalty 
obtain but a subordinate position. The right of dower exists, 
subject to the doctrines of jointure and equitable dower. She 
may enjoy property of any kind independent of her husband's 
control, which is called her separate estate. And she may 
claim a settlement out of her own property, and, in suits by cre- 
ditors, have her husband's property marshalled in order to save 



Digitized by 



Google 



SBC. 11.] SPECIFIC PBBFORMANCE OF CONTRACTS. 41 

her paraphernalia. In Equity marriage is a sufficient oonsider- 
afcion for a contract before the solemnization to settle their 
respective properties on themselves and issue. Collateral issue 
could not nphold a settlement on themselves against the common 
law claims of creditors or purchasers for valuable consideration. 
Settlements after marriage, and gifts from the husband to his 
wife, also receive the sanction of Equity, but not so far that 
they defeat the common law claims of others, unless the wife, 
by settling property of her own, has made herself a purchaser. 
The legal estate in and management of the wife's property ought 
to be vested in trustees. 

Bower. 
Before the Common Law Procedure Act, I860, legal pro- 
ceedings to obtain dower were commenced by an original writ 
under the Great Seal directed to the sheriff, and made return- 
able to the Common Pleas. This relic of the Chancery as the 
officina justitiae to a superior Court of Common Law is now 
abolished. 

Before the Statute of Uses, the use not being acknowledged 
at Common Law, dower did not attach thereto, though it might 
to the legal estate, unless prevented by Equity. At the present 
day the heir of a person seised as trustee or mortgagee may in 
Equity restrain proceedings by the widow to I'ecover dower. 

When most of the land was in uses, and there was little per- 
sonalty in the country, it became usual to convey an estate to a 
woman in joint tenancy, the profits of which she would receive 
if she survived her husband, and which was called a jointure. 
The Statute of Uses declared that a proper jointure should be 
a bar to dower. Had it not been for this enactment, dower^ 
which being a right could not be barred till it accrued and being 
a freehold could not be barred by a collateral satisfaction would 
during coverture have irrevocably attached to every use con- 
vei'ted into a legal estate. An equitable jointure being founded 
on contract barred a legal jointui'e which depended solely on 
statute 3 A 4 Will. 4 c. 105— see Griffith's Institutes, 90-93— 
made many amendments in the law of dower and overruling the 
pi*actice of conveyancei*8 allowed it to attach to a trust estate. 
This Act was extended to India by Act XXIX of 1839, for English 
cases. 

6 
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The Snccession Act — see Griffith's Commentaries— abolishes 
the wife's right to dower as well as the husband's right as tenant 
by cortesj of the wife's land. This Act operates as a settlement 
of the wife's property to her separate use without restraint on 
anticipation. A Mahometan wife has no lien for deferred dower. 
2 Ben. A. G. 306. 

Separate Estate, 
As uses formerly, like trusts at the present day, fell exclusively 
within the protection of Equity, and as a power is another 
name for the right to limit a future use or trust, it might be 
expected that many of the common law rules of conveyancing 
would be ignored in the case of married women. Accordingly 
we find that when an estate and a power to operate under the 
Statute of Uses are given to a married woman, as she could 
without fine or recovery, so now she can divest herself of the 
estate without the aid of the Fines and Recoveries Abolition 
Act. — Taylor v. Meads, J. (65), 166. The rule respecting equit- 
able powers, that is, such as are conferred by the husband 
on his wife under marriage articles, has only been established 
after a conflict of authorities. Her full control over personalty 
and its produce was undoubted, but even to Lord Hardwioke it 
seemed strange that the woman's heir might be so disinherited — 
Churchill v. Dibben^ Lord Kenyon, Notes of 0. C. 68 ; such, how- 
ever, seems to be the present rule, both on principle and the 
balance of authorities. For a piece of masterly reasoning on 
the subject, the reader is referred to the Treatise of Powers by 
Lord St. Leonards, ch. v., s. 1. 

The question touching equitable powers is, however, subordi- 
nate in importance to the doctrines relative to separate use or 
estate, that is, the dominion possessed by a married woman over 
property independent of marital control. Since the writ of 
subpoena was devised no more sweeping changes have been 
introduced into our law than those which relate to the property of 
married women. Formerljd) a wife could not take nor have any 
personal property independently of her husband, and though 
her heirs might at her death receive her lands, the profits during 
marriage went to the husband. Now, however, in Equity, she 

(1) The English Married Women's Property Act has for marriages after 
Janaary 1, 1883, adopted the principle of the Indian Succession Act. 
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may have, enjoy and dispose of real and personal property with 
eqaal facility and less liability than an unmarried woman. All 
that is requisite is that the donor or settlor, whether husband 
or any other person, express an intention that the property be 
hers independent of marital control* Tarsey's Trust, I E. C. 561. 
Though a ti*ustee ought to be named and properly appointed, 
yet if this is omitted, the court will consider even the husband 
a trustee* The donor or settlor may limit her power of dispo- 
sition by inserting the words " without power of anticipation," 
or ** not by way of anticipation." If this is done, the property 
becomes inalienable during marriage, and such inalienability 
would arise again on a second marriage. Where on appointing 
to a separate use a restriction against anticipation which tends 
to a perpetuity is annexed, the life interest will be well appoint- 
ed and the restriction void. These words were introduced by 
Lord Thurlow. If they are wanting she may freely dispose of 
the property to her husband or others, and bind the income and 
profits by her engagements with her creditors, and though not 
by mere breach of trust, yet by fraudulent acts ; though it has 
been said that such engagements, and, pari ratione, such fraud, 
must refer to the property. — ShaUooJc v. Shattoch, M. R., April 
23rd, 1866, ex. relatione the writer. 

The separate use must be distinguished, in respect of convey- 
ancing as well as of title, from the ordinary equitable estate. 
It is only in the case of the latter that Equity follows the law 
in requiring that in conveying it the usual formalities be fol- 
lowed, and in holding that it is afl^ted by the general incapa- 
city of a married woman to make a will. And accordingly in 
the leading case of Taylor v. Mead, J, (65), 166, Lord Chancellor 
Westbury decided that a devise of real estate to trustees upon 
trust, for the sole and separate use of a married woman and her 
heirs, gives her the same power of disposition by deed or will 
over the inheritance as she would have had if she were a feme 
sole. Of this case Yice-Chancellor Kindersley said that it is the 
first which holds that the corpus of real estate can be settled to 
a separate use. — Troutbeck v. Boughey^ 2 E. G* 534. 

It has been already remarked that a married woman can make 
her separate estate liable for her debts. By some it has been 
held that this liability is to be considered as originating, not in 
contract, but in an appointment, by intention implied from some 
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writing, of the estate to that parpose. Certain it is that the 
superior Conrts of Equity do not allow a married woman to be 
arrested for a debt. Lord St. Leonards observes : Powers, 8th 
ed.y p. 173, that there is no case which gives effect to her con- 
tracts against the corpus of her separate estate, and the prevail- 
ing opinion is, that it is not liable to answer general demands 
upon her. In Johnson v. Oallaghery J. (61), 273, Turner, L.J., 
differing f i*om Brace, L. J., was of opinion that the cases were 
inconsistent, but that separate estate is liable for general debts. 
In Shattoch v. Shattoch^ April 23, 1866, ex. relatione the writer, 
Bomilly, M.R., differed from the view of Turner, L. J., and 
held, that where a married woman had a life interest, with power 
to appoint the reversion by deed or will, which she exercised by 
will, such reversion was not liable for debts. In Mrs. Matthew- 
man's case, in which a married woman sought to have her 
name stmck off the list of coutributories under the windiug-up 
of the Leeds Banking Company, Kindersley, Y.C., stated the 
principle generally, that where the circumstances are such as to 
lead to the conclusion that a married woman is contracting not 
for her husband but for herself in respect of her separate estate, 
the separate estate will be liable to satisfy the obligation. 

If the income has been paid to the husband, the wife can 
only recover a twelvemonth's arre-ars. She may dispose of the 
savings. Undisposed of savings go to the husband as next of 
kin. — Fettiplace v. Georges, 1 Ves. J. 48, Thmiow, L.C, Eldon, 
L.C., and Loughborough, L.C, however, expressed opinions 
that the savings go to him in his marital right. In a recent 
case, Wood, V.-C, held that an assignment by an intended wife 
of her future property, followed by a covenant of the intended 
husband to settle the after- acquired property of the wife, did 
not extend to a legacy for her separate use, though without 
clause of anticipation. 

The Act to amend the law relating to Divorce and Matri- 
monial Causes in England, 20 & 21 Vict. c. 85, ss. 21—25, 
enacts that married women, deserted and with orders of pro- 
tection, or judicially separated, may acquire property as femes 
sole, which, should the wife again cohabit with her husband, is 
to be held to her separate use, subject however to any agree* 
juent in writing made between them while separate* 
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Equity to a Settlement. 
If a married woman's property was not so settled, as by con^^ 
ditional limitation or otherwise to secure the wife a proper pro- 
vision in case of the husband's bankraptcy or death, she might 
on proper application, have the whole or part of her property 
settled upon her. The right is called her equity to a settlement. 

The rule is, that it is immaterial whether her title accrued 
before marriage or after. The exceptions are (1), that as 
agaiust a purchaser for yalaable consideration of the husband's 
life estate iii her inheritance or of his interest in her leaseholds 
she has no equity. — Durham v. Crackles^ J. (62), 1174, Wood, 
y.-O. (2) Certain choses in action which are not assignable. 
Legal choses may be reduced into possession and so become 
assignable. Equitable are of two kinds — immediate and rever- 
sionary ; e.^., stock may be standiiig in the name of a trustee for 
A for life, then for B. The latter fund is not assignable till 
I'educed into possession, even though all parties interested concur. 
It is true «ttch parties may afterwards be bound by estoppel. 
Still the property being unassignable no equity to a settlement 
could be allowed. 20 & 21 Vict. c. 57, however, makes it lawful 
for a married woman to dispose of reversionary interests in per- 
sonalty given by instrument made after 31st December, 1857, 
except when such interest was given by settlement, or an agree- 
ment for settlement on marriage. Though in the settlement 
the children's welfare is considered, yet the equity being the 
wife's she may waive the whole without their consent at any time 
before it is made ; but her death will not defeat her children's 
interest in any settlement already initiated. (U 

The maxim Nemo potest transferre plus juris qnam possidet 
applies when the entire estate in the property is the wife's. 
Assignees of a husband, oven for a valuable consideration, are 
bound, and the claim is paramount to that of a set-ofiE by an exe- 
cutor, but the maxim does not apply to a mere life interest, 
the reason being that otherwise family affairs would be too open 
to inspection. — Tidd v. Lister ^ 3 De Q., M. & G., Cran worth, L.O. 
(3) But a payment previously to bill filed to the husband or his 
assignee by a trustee destroys her right, even though the trustee 
paying might have insisted on it. — Murray v. Elihanhy 10 Ves. 84* 

(l)Cf. Act IV of 1865,8.85. 
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The amount depends on the ciroamstances of the party and 
the oondact of the parties* Where there is already a marriage 
settlementi the order will be made with respect to the wife's 
fortune and the existing settlement* Where the husband is 
insolvent and his ooudnct bad, even the income to which he is 
entitled for her support will be so settled.*— In Barrow v. Barrow^ 
24 L. J., Ch. 267 ; 6 D., M. & Q. 782. Turner, L. J., said : ** The 
legal right of the husband to his wife's property is founded on 
the legal obligation to maintain her, and therefore, if owing to 
his miscondact, his wife is unable to live with him, this is a cir* 
oumstance which cannot but affect the equitable consideration 
of his right. The misconduct of the wife diminishes her equit- 
able right ; and it has been held that an adulteress has no equity 
to claim a settlement." 

If the domicile of the marriage contract is foreign, no equity 
to a settlement arises. Le^t loci contractiis regit actum. An 
English woman married a person with a French domicile. He 
had previously been naturalized in France. The marriage 
ceremony was performed in the chapel of the English ambassa- 
dor, mamage articles in the English form having been first 
executed. Bomillyi M.B., held that the Code Napoleon did not 
apply, but that an equity attached to after«acquired property. 

When money, stock, shares, oi* securities not exceeding 200/. 
in value, is or are ordered to be paid to a woman who marries, 
before payment the accountant-generars office has to draw for 
the money or transfer, and deliver the stock, &c., to the wife 
and husband on proof of the marriage, and an affidavit by them 
of no settlement ; or, if there be a settlement, an affidavit by 
them identifying it, and one by their solicitor that it does not 
affect the property. Cons. Ord. I. rr. 1—3. Sapreme Court 
Fund Rules 61. 

In Wilkinson v. Oibson, 4 E. C. 162 ; V.-C. Wood decided that 
the same consequences as to property must follow the declara- 
tion of dissolution by the Divorce Court as if the marriage 
contract had been annihilated, and the marriage tie broken on 
that date ; that those rights of the divorced husband which 
depended on the contract ceased at the same date. Accordingly, 
where at the date of dissolution the wife was entitled to a rever- 
sionary interest in a sum of stock which was not settled before 
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her marriage, and had been the sabjecb of a post-nnptial settle- 
ment, and after the decree the fund fell into possession, and the 
divorced wife took steps to realize the fond, but before it was 
recovered, died ; it was held that her executors were entitled. 

(a) Contracts which may be specifically enforced. 

To an action brought by purchaser against the executors of a 
vendor of estate for specific performance the defence i*aised was 
unsoundness of mind and incapability. It was held on the 
evidence that the vendor who was eighty years of age suffered 
from brain disease and insanity produced thereby as well as and 
distinct from insanity evidencing itself in delusions and also 
from general enfeeblement of mind. One of such delusions did 
to some extent enter into the matter of the contract but in the 
opinion of the court not so as to form the foundation of it. The 
medical evidence in effect was that the vendor though capable 
to some extent of transacting bnsiness was not competent to 
enter into the contract in question which however was reason- 
able and simple. There was strong lay evidence that the vendor 
perfectly understood the transaction. The court being of 
opinion on the whole evidence notwithstanding the medical 
testimony that the vendor was sufficiently sane at the time to 
understand and did understand the transaction granted specific 
performance. — Birkin v. Wing, 63 L. T. 80. 

When once it is shown that a complete contract exists, further 
negotiations between the parties cannot without the consent of 
both get rid of the contract already arrived at. But further 
negotiations in the shape of a demand by one party for an 
important.additional term is evidence that he does not consider 
that there is a complete existing contract and may exclude him 
from specific performance. 45 Ch. D. 431 ; 44 Ch, D. 616. 

A lease of land with an iron furnace and mill and certain 
water ri^ts for the purpose of working the same contained a 
covenant on the part of the lessees not to assign or under let 
without the oonsent in writing of the lessors " such consent not 
to be unreasonably refused or refused to a person of responsi* 
bility and respectability." The lessees agreed with a municipal 
corporation to assign to them and the corporation agreed with 
the lessees not to use the waters for manufacturing iron or steel. 
The lessors refused to consent to the assignment on the ground 
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that the corporation conld not nse the premises for the purposes 
for which they were intended. Held^ that the plaintiffs had not 
shown that the lessors an reasonably refused their consent for 
the corporation not being capable of being a good tenant or 
assignee conld not be said to be a person of responsibility. — 
Harrison v. Oorporation of Barrow in FumesSi January 12, 1891, 
39, W. R. 250. 

A parol agreement to grant a lease was decreed on the testi- 
mony of one witness confirmed by circumstances against tlie 
denial of defendant after part performance by delivery of pos- 
session. Morphetfc, 1 Swans. 173. 

12. Except as otherwise provided in this chapter, 

Oases in which ^'^0 spocific performance of any con- 

speciao perform- tract mav in the discretion of the 

ance enforceable. (.^^^^ ^^ enforced— 

Contracts are frequently made with a penal or other like sum. 
Whereupon the question arises what is the contract ? Is it that 
one certain act shall be done with a sum annexed whether by 
way of penalty or damages to secure the performance of this 
very act ? or is it that one of two things shall be done at the elec- 
tion of the party who has to perform the contract ; namely, the 
performance of the act or the payment of the sum of iiioney ? 
If the former the fact of the penal or the other like sum being 
annexed will not prevent the court enfoi'cing performance of the 
very act and thus carrying into execution the intention of the 
parties.— Hou;arci v. Hopkins^ 2 Atk. 371 ; French v. Macale, 
2 Dr. & War. 269. If the latter the contract is satisfied by the 
payment of a sum of money and there is no ground for proceed- 
ing against the party having the election to compel the perform- 
ance of the other alternative. Fry, Ch. III. 

If the sum named is not a penalty but the agreed amount of 
liquidated damages the contract is satisfied by its performance 
or the payment of the money and the case at first appears to be 
within clause (6). Nevertheless the word " standard" though 
applicable to market and other lists respecting large classes of 
sales is hardly applicable to an individual agreement. In Eng- 
land the distinction between penalty and liqnidated damages is 
so far as respects specific performance unimportant. — Otty of 
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London v. Pugh, 4 Bro. P. 0. 395 and ineffectual to prevent the 
oonrt enforcing the contract in specie. The simplest illnstra- 
tion of this is the ordinary case of a stipnlation on the sale of real 
estate that if the purchaser fail to comply with the condition he 
shall forfeit the deposit and the vendor shall be at liberty to 
re-sell and recover as and for liquidated damages the deficiency 
on such re-sale and the expenses. Such a condition has never 
been held to give the purchaser the option of refusing to perform 
the contract if he pays the penalty nor to stand in the way of 
specific performance of the contract. 

Where the contract to door not to do the act is distinct from 
the obligation to pay the money it seems that either the contract 
or obligation may be sued on, but not both of them. — Fox v. 
Scard, 33 Bea. 328 of section 29. 

Though the contract be alternative in form the court may 
clearly see that it is essentially a contract only to do one of the 
alleged alternatives. For instance where the penal sum is very 
small compared with the value of the property ; where the 
benefit of the contract would result to one person or flow in one 
direction and the benefit of the sum if paid in another as in 
marriage settlements. — OhiUiner v. Ohtlliner^ 2 Ves. Sen, 628 ; 
where the sum reserved is single and the act stipulated for or 
against is recurring as in leases of farms. — French v. Mctcale^ 2 Dr. 
and War. 269. On the other hand where the sum or sums made 
payable vary in frequency of payment or amount according to 
the thing to be done or abstained from the judges have in 
many instances found the payment alternative in intention as 
well as in form. — Woodward v. GyZe*, 2 Vernon 119; Bolfev. 
Peterson, 2 Bro. P. C. 436 ; Magrane v. Archholdy 1 Dow. 107, 
where, however, in addition to an increased rent that was a 
stipulation that the act provided against should be a forfeiture 
of the covenantors interest the sum was held to be a security 
only and not an alternative and the act restrainable. — Barret v. 
Blagrave, 5 Yes. 555* A lease giving the lessor the right to 
re-enter and avoid the lease on breach of covenant offers no 
impediment to the enforcement of the covenant specifically. — 
DyJce V. Taylor, 3 De G., P. and J. 467. 

Apart from a trust specific delivery of a chattel is not as a 
rule decreed. But all persons obtaining a chattel with notice 
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of a trnsii are bound thereby. — Pooly v. Budd, 14 Bea. 34. A 
person declared himself to be a trnstee of stock which he had 
purchased with the m6ney of another. He was compelled to 
transfer it though but a chattel. — Stanton v. Percivdly 5 H. 
L. 0. 257. 

A contract was made for the sale of certain immoveable 
property in the event of the vendor obtaining a decree estab- 
lishing his title. He obtained a decree but allowed the limit- 
ation period to elapse. Held, that the period applicable was 
that in respect of specific performance. Act 1877, Art. 113; 
and not that in respect of possession of property. Art. 144. — 
Muhiuddin v. Majlis, I. L. B. 6 A. S. 231. 

Though a delay of three years is an important point to be 
considered in exercising the discretion, a court of appeal even 
if the point were not taken in the cotirt below should hold that 
the discretion had been rightly exercised. Omnia prsBsumun- 
tur rite esse acta. — Mokund v. Ohotay, I. L. B. 10 C. S. 1061. 
Where it appears that a third person not a party to the contract 
has a distinct interest which it is sought to declare null and 
void on an equitable ground the claim cannot be made part of the 
suit.— Dd Houghton v. Money, L. B. 2 Gh. Ap. 166 followed. S. C. 

In a case under the law before this Act came into operation a 
Hindu induced the parents of a boy to give him in adoption by 
a promise to settle upon him his (the adopter's) property. Held, 
that there was an equity to compel the heir and legal represent- 
ative of the adoptive father to perform his promise ; and that 
the widow thirty years after her husband's death might waive 
the period of limitation and execute a valid deed of gift of the 
property to the adopted son. — Bhala v. Parft^w, I. L.B. 2 B.S. 67. 

A suit for specific performance of a contract to give in mar- 
riage cannot be sustained, the remedy is an action for damages. 
The ceremony of betrothal does not in Hindu law amount to an 
irrevocable contract which the court will decree to be specifi- 
cally performed. I. M. Gunput, I. L. B. 1 C. S. 74. 

Where one party to a contract has for years been permitted 
to enjoy all the beneficial interest without being clothed with 
the full legal title as a lessee under an agreement or a share- 
bolder unregistered the time under the former law would not 
be a bar by limitation. Griffith's Institutes, Max. ZYI. So 
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under the present Limitation Aot XV of 1877, Sch. II, A 111, 
the period of limitation where a date for completion is not fixed 
does not commence till the plaintiff has notice that the defend* 
ant refuses to perform. — Ahmet v. Adj^ I. h* B. 2 0, S« 
323. Griffith'9 Limitation Commentaries. 

A kal;K)olent between a Zemindar and Government giving the 
latter power to drain the zemindari is not in the absence of a 
distinct agreement by the Government an instrument which a 
court of justice would enforce before the present Aot-^Ohunder 
V. Collector of Midnapore, I. L. B. 3 C. S. 464. 

Specific performance of an agreement to mortgage land out 
of the jurisdiction of the court was refused in. — Sreenath Bay 
v. Oally, I. L. E. 5 0. S. 82. The parties being described as 
of Calcutta a money decree was made. 

The difficulty in ascertaining what is a reasonable price on 
account of the extraordinary character of the property in con* 
taining coal or other valuable minerals is not a sufficient reason 
for refusing specific performance. 

Where extra land has been agreed to be granted for the pur- 
poses of a colliery assignees of the colliery are not entitled to 
compel a grant even at a reasonable rate for the purpose of 
selling it. — New Beerbhoom OocU Co, v. Bularam^ I. L. E. 5 C. 
S. 932. The doctrine of notice, Act XIY of 1882, ss. 261-262 
applies to a complete contract. — Ohunder v. Krishna, I. L. B, 10 
C. S. 710. 

In a suit for specific performance to purchase an indigo 
factory the defendant denied that the agreement relied on was 
final and alleged that the plaintiff had induced him to sign the 
agreement by representations as to the nature, the extent^ the 
value and the net income of the property all of which represent- 
ations the defendant charged were false and fraudulent to the 
knowledge of the plaintiff. The plaintiff in his affidavit of 
documents set out a list of title deeds evidenciDg his title to 
and the books of accounts and other papers relating to the pro- 
perty agreed to be purchased and these he claimed to withhold 
from the defendant's inspection on the ground that they were 
not sufficiently material at that stage of the suit. Held, that 
the documents were not protected.— iSu^^Zani v. Singhee^ 
I. h. B. 10 C. S. 808 ; Griffith's Civ. P. Code, 54 & 370. 
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Tfaeconrt ought not to make a decree for the specific perform - 
anoe of an agreement to lend a snm of money on mortgage 
only partly lent. The proper remedy Trould be an action for 
damages or for redemption. I. L. R. 2 M. S. 79. 

An offer made by A to B was accepted by purporting to act 
on behalf of B but in fact without authority from him. After 
acceptance by G, A withdrew the offer and B subsequently to A's 
withdrawal ratified G's acceptance. In an action B against A 
for specific performance. Held, that the ratification by B 
related back to the time of G's acceptance and therefore that A's 
withdrawal was inoperative. 

The fact that a simple acceptance of an offer contains a state- 
ment that the acceptor will instruct his solicitor to prepare the 
necessary documents does not make the acceptance conditional. 

The fact that a person seeking specific performance had in 
letters subsequent to those constituting a complete contract 
sought to introduce a new term which was resisted by the other 
party does not preclude a specific performance of the original 
contract. — Bolton 8f Partners Limited v. Lambert, G. A. 37, W. 
B. 435. 

Respecting family compromises, see Moore 8 I. A. 275, and 
Btapleton v. Slapleton, 2 W. & T. and Griffith's Institutes. 

An agreement for purchase subject to a formal contract being 
made is not capable of being specifically enforced. — Hawkesworth 
V. Ohaffey, W. N. 1886, 2. 

The court will not approve nor can an insolvency scheme be 
enforced in a suit for specific performance if the creditors have 
not accepted the scheme in the form agreed to by the defend- 
ants.— 0. A. Lucas V. Martin, 37 Gh. D. 597. 

Although the date for commencement of a lease is not stated 
in the letters containing and accepting the actual terms it may 
be gathered from previous correspondence on the same subject.— 
Wood V. Aylward, G. A., W. N. 1887, 215. 

The doctrine of non-mutuality being a bar to specific perform- 
ance, see Griffith's Institutes of Equity, p. 112, does not apply to 
a contract which to the knowledge of both parties cannot be 
enforced by either until the occurrence of a contingent event in 
this case until the plaintiffs were able to buy the land part of 
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which thej proposed to sell to the defendant. — WyUon ▼• Dunn^ 
34 Ch. D. 569. 

(a) when the act agreed to be done is in the per- 
formance, wholly or partly, of a trust ; 

The illustration clause is repealed by the Indian Tmsts Act, 
see Griffith's edition, Schedule. Tmsts are in some but very few 
respects analogous to contracts. The specific relief therefore 
in respect of the former is not an appropriate illustration of the 
specific performance of the latter kind of obligations. Trust 
must be distinguished not only from contracts but also from 
conditions and powers. 

In England there is no precedent for a suit against trustees 
for the specific performance of their trusts in order to obtain 
the court's interpretation of these trusts. The application is 
either for administration or breach of trust and removal of 
trxiBteeB.— Equitable Mortgage Oo. v. Orenfell, W. N. 1889, 228. 

(b) when there exists no standard for ascertaining 
the actual damage caused by the non-performance 
of the act agreed to be done ; 

A sale of public stock which is always in the market is within 
the clause but not the sale of shares of a particular trading 
company limited in number and not always to be had in the 
market. — Oheale v. Kenward^ 3 De G. d^ J. 27. 

Where a contract is to take several yeara in execution it is 
difficult to calculate the damages, as where 800 tons of iron are 
sold on the terms that they shall be delivered and paid for by 
instalments covering a number of years where timber trees are 
sold in a similar manner and where a lessee of alum works 
agrees to leave at the end of the lease a certain quantity of the 
alum that the business may continue to be carried on, in all 
these and similar cases specific performance will be decreed. — 
Taylor v. Neville, 3 Atk. 384; Buxton v. Lister, 3 Atk. 382; 
Nives, 15 C. D. 649. A railway company agreed to build and 
maintain an arch on the pleasure grounds of the plaintiff upon 
his withdrawing his opposition and to make it sufficiently large 
to permit a loaded carriage to pass under specific performance 
was decreed.— Storey v. Oreat Western By. Oo.f 2 Y. 4 0., 
Ch.48. 
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It was agreed on the disaolation of a partnersbip that a parti- 
cular book should be considered the exclusive property pf pi^e of 
the partners and that a copy of it should be given to the other. 
A specific performance as to a copy of the book was decreed. — 
Lingen v. Simpson^ 1 S. & St. 300. Agreements to form partner- 
ships and to execute articles accordingly may ako be decreed 
to be specifically performed athough they relate exclusively to 
chattel interests for damages are not in such cases an adequate 
compensation. 2 Yes. Sen. 629. Upon the like ground specific 
performance may be obtained of a covenant to grant a lease 
or to renew a lease ; to insure against fire to sell the good<will 
of a trade and of a secret connected therewith ; to assign an 
agreement between the defendant and a stranger for service to be 
performed by the plaintiff on payment of a stipulated compen- 
sation ; so of a contract to keep the banks of a river in repair. — 
Percival v. Garew, 3 Atk. 83 ; Bryson v. Whitehea^^ 1 Sim. & 
Stu. 74 ; Kilmorey v. Thackeray^ 3 Br. 66. 

(c) when the act agreed to be done is such that 
pecuniary compensation for its non-perfprwanoe 
would not afford adequate relief ; or 

Where specific performance has been decreed of a contract to 
purchase railway shares the court will order the purchaser to 
pay the calls that have been made since the purchase and to in- 
demnify the seller against all future calls in respect of the shares 
and to take proper measures to get himself registered. Wynne 
V. Prtce, 3 De. G. & Sm. 310. A contract being to pay the 
plaintiff a certain annual sum for his life and also a certain other 
sum by way of royalty on a proportion of a particular article to 
be manufactured by the defendant during the life of the plaintiff 
is such a one as the court will specifically enforce for damages 
could be calculated only by conjecture and to compel the plain- 
tiff to take damages would be to compel him to sell the annual 
provision during his life for which he had contracted at a con- 
jectural price. — Ball v. Ooggs, 1 Bro. P. G. 30. And a contract 
with the creditors of an insolvent to take over at a certain rate 
the debts due to them will be specifically performed if brought 
into court for the dividends that may be eventually payable out 
of the estate are uncertain and conjectural, Adderley y* Dixonf 
1 S. & S. 607. 
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(d) when it is probable that pecuniary compen- 
sation cannot be got for the non-performance of the 
act agreed to be done. 

lUastrations h and c deal with oontraota wbere the alternative 
remedy by damages is doubtful in its nature, extent, operation or 
adequacy. Illustration (cQ respects contracts for the personal 
act or abstaining from acting by the defendant and where the 
thing contracted for and not damages was the object and pur- 
pose of the contract. Thus for instance, a covenant to renew a 
lease will be specifically decreed. 1 Madd. Ch. Pr. 309. — Furnival 
V. Oarewy 3 Atk. 87. So a covenant to invest money in lands 
and settle it in a particular manner. So an agreement to settle 
the boundaries between two estates. — Penn v. Baltimore, 1 Yes. 
Sen. 444. So an agreement to charge an annuity on land. — 
Wellesley v. Wellesley, 4 M. 4 Or. 654. 

So an agreement to indorse a bill of exchange or promissory 
note upon a transfer thereof when it has been omitted by fraud, 
accident or mistake. — Watkins v. Maule, 2 Jac. & Walk. 242. 
So an assignment of an expectancy if made upon a valuable 
consideration. — Meek v. KettleweU, 1 Phil. Gh. 342. Many 
other cases falling within the doctrine might easily be put ; as 
the case of a covenant not to build upon a contiguous estate to 
the injury of an ancient messuage ; of a covenant not to cut 
down timber trees which are peculiarly ornamental to the man- 
sion of the covenantee ; of a covenant not to erect any noisome 
or injurious manufacture on an estate adjacent to that of the 
covenantee ; of a covenant not to carry on the same trade within 
a prescribed distance, and of a covenant that a house to be 
built adjacent to other houses should correspond with them in 
its elevation. — Franklin v. Tuton, 5 Mad. 469. 

Even implied contracts though no injury may have been 
hitherto sustained but is only apprehended from the peculiar 
relation between the parties are decreed in some cases to be 
specifically performed. Thus a surety may bring an action to 
compel the debtor on a bond in which he has joined to pay the 
debt when due whether the surety has been actually sued or 
not. Milford's Eq. Pleading, 148. And upon a covenant to 
save harmless relief may be obtained under similar circum- 
stances. — Champion v. Brown, 6 John 398. So where property 
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is covenanted to be secared for certain purposes and in certain 
events and there is danger of its being aliened or squandered 
the oonrts will interpose to secure the property for its original 
^uj^Be.— Flight v. Gook, 2 Ves. 619 ; Oreen v. Pigot, 1 Br. Ch. 
B. 898. And generally it may be stated that in cases of contracts 
express or implied upon equitable principles the courts will 
interpose to preserve the funds devoted to particular objects 
under such contracts and decree what in effect is specific per- 
formance security to be given or the fund to be placed under 
the control of the court. Even contracts to execute mortgages 
may be specifically enforced and on the principle that injury is 
anticipated a receiver will be also appointed. — Shdkel v. Duhe 
of Marlborough, 4 Mad. R. 463. 

Explanation. — ^Unless and until the contrary is 
proved, the Court shall presume that the breach of 
a contract to transfer immoveable property cannot 
be adequately relieved by compensation in money, 
and that the breach of a contract to transfer move- 
able property can be thus relieved. 

niustraUonu 
of Clause (a).— [BepeaZe^l hy Act No. II of 1882.] 

of Clause (6).— A agrees to buy, and B agrees to sell, a picture 
by a dead painter and two rare China vases. A may compel B 
specifically to perform this contract, for there is no standard for 
ascertaining the actual damage which would be caused by its 
non-performance. 

of Clause (c). — A contracts with B to sell him a house for 
Rs. 1,000. B is entitled to a decree directing A to convey the 
house to him, he paying the purchase-money. 

In consideration of being released from certain obligations 
imposed on it by its Act of incorporation, a railway company 
contract with Z to make an archway through their railway to 
connect lands of Z severed by the railway, to construct a road 
between certain specified points, to pay a certain annual sum 
towards the maintenance of this road, and also to construct a 
siding and a wharf as specified in the contract. Z is entitled to 
have this contract specifically enforced, for his interest in its 
performance cannot be adequately compensated for by money ; 
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and the oonrt may appoint a proper person to anperintend the 
oonatrootion of the archwaj, road, siding, and wharf. 

A contracts to sell, and B contracts to bny, a certain nnmber 
of railway-shares of a particnlar description. A refuses to com- 
plete the sale. B may compel A specifically to perform this 
agreement, for the shares are limited in number and not always 
to be had in the market, and their possession carries with it the 
status of a shareholder, which cannot otherwise be procured. 

A contracts with B to paint a picture for B, who agrees to 
pay therefor Bs. 1,000. The picture is painted. B is entitled 
to have it delivered to him on payment or tender of the Bs. 1,000. 

of Clause (d). — A transfers without endorsement, but for 
valuable consideration, a promissory note to B. A becomes 
insolvent, and G is appointed his assignee. B may compel C to 
endorse the note, for C has succeeded to A's liabilities, and a 
decree for pecuniary compensation for not endorsing the note 
would be fruitless. 

13. Notwithstanding anything contained in Sec- 
tion 56 of the Indian Contract Act, a 
wiiioh"the*inbjeot contract is not wholly impossible of 
e"toeri8t.^^ °^*'" performance, because a portion of its 
subject-matter existing at its date has 
ceased to exist at the time of the performance. 

All contracts are irrespective of the remedies subject to the 
condition that the subject-matter of the contract should be in 
existence when the time for performance comes. Thus a con- 
tract to sell agricultural produce grown on specified land is 
excused by unavoidable failure of the crop. — Howell v. Oouplandf 
1 Q. B. D. 268; Taylor v. Caldwell, 3 B. & S. 826; Appleby 
V. Myers, L. R. 2 C. P. 651. 

It is a general maxim of law and of common sense that no 
one is compelled to do what is impossible. Coke Litt. 231 (5). 
The Teutonia, L. R. 3 Ad. & B. 396 ; 4 P. C. 171. Bristol and 
North Somerset Bail., 3 Q. B. D. 10, Mandamus. — Dawson v. 
Oliver Massey, 2 Ch. D. 763, Legacy. — Boherls v. Bury Oomn.^ 
L. B. 4 0. P. 769, Default of obligee.— Jbne« v. St. Johns College, 
li. R. 6 Q. B. 124. Absolute contract binding. — Mayer v. Harding^ 
h. R. 2 Q. B. 410, Court practice.— Q. v. /. /. of Surrey, 6 Q. B. 
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D. 100, Court practice. In Story's Equity, 772-774, we find the 
following doctrines : If a plaintiff is in bis original state as to 
that part of his agreement which he has performed but cannot 
perform the whole of bis part equity will not decree specific 
performance. And where he does not continue in his original 
condition specific performance will be decreed notwithstanding 
a subsequent accident renders him incapable of performing 
the remainder. 

Thus upon a marriage settlement A contracted to clear a 
manor of incumbrances sell some pensions and settled the manor 
when cleared and the sale money on his wife and issue. The wife's 
father agreed to settle £3000 a year on A for life and then on 
the issue. After the clearance but before the sale the wife died 
without issue. The court refused specific performance of the 
agreement to settle the £3000 on A seeing that his original 
condition had not been materially altered. Rep. temp. Finch, 
445, 2 Freeman 85. But to illustrate the second case. If a 
man has contracted to settle lands on his wife and issue free 
from incumbrance a portion being to be received with her ; and 
he sells part of his lands to disencumber the others and is 
proceeding to disencumber and settle the rest should the wife 
die without issue before the settlement be actually made he still 
shall have the poiiiion. For he is not in his original condition 
he has sold part of his lands is not in default and therefore ought 
not to be prejudiced by the accident of his wife's death. — 
Meredith v. Wynn.l Bq. Ab. 71. 

The Indian Contract Act, s. 56 includes the case of a contract 
becoming unlawful to which the present section makes no 
allusion. This, however, is immaterial if we take into account the 
proviso in section 4a that to give a right to relief the agreement 
.must be enforceable at law. 

Section 56 of the Indian Contract Act is thus penned : " An 
agreement to do an act impossible in itself is void. A contract 
to do an act which after the contract is made becomes impossible 
or by reason of some event which the promisor could not 
prevent unlawful becomes void when the act becomes impossible 
or unlawful. 

Where one person has promised to do something which he knew 
or with reasouable diligence might have known and which the 
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promisee did not know to be impossible or unlawful such pro- 
misor must make compensation to sncli promisee for any losii 
which the promisee sustains through the non-pei*{Qrmance of 
the promise." 

Illustrations, 
(a.) A contracts to sell a house to B for a Ukh of rupees. 
The day after the contract is made, the house is destroyed by a 
cyclone. B may be compelled to perform his part of the contract 
by paying the purchase-money. 

(h) In consideration of a sum of money payable by B, A 
contracts to grant an annuity to B for B's life. The day after 
the contract has been made, B is thrown from his horse and 
killed. B's representative may be compelled to pay the pur- 
chase-money. 

The principle is general that where the ownership of property 
has passed to the buyer he is bound to bear any loss arising 
from the destruction, injury or decrease in value of the property 
not caused by the seller. Griffith's Transfer of Property Act, 
s. 55, 5(c). On the other hand the bayer is entitled to the 
benefit of any improvement in or increase in value of the pro- 
perty and to the rents and profits thereof. Sugden's V. & P. 
341—2 and Griffith's Transfer of Property Act, s. 55, 6a. 

The court has a discretion to make valid any dealings with 
shares between the presentation of a petition for winding up a 
company and the order made upon it. Thus the court of appeal 
held that an agreement for the sale of shares in a company 
entered into in ignorance that a petition had been presented 
was not enforceable or valid so as to make the purchaser a contri- 
butory. Emmerson's Case, L. B. 1 Ch. 433. Griffith's Indian 
Companies Act, 1882, s. 124. An advertisement is notice to 
the world and a vendor cannot shelter himself under a plea 
of ignorance. Oriental Bank, 28 Ch. D. 643. 

The court may refuse specifically to perform a contract for 
the sale of shares and yet the party in fault may be liable in 
damages and to indemnify the vendor from all calls made after 
the B&le.— Chapman v. Sh^herd^ L. B. 2 C. P. 228 ; Budge v. 
Bowman, L. B. 3 Q. B. 689. 

Though transfers of shares have not been executed by the 
transferees, yet if they have been acted upon and treated as 
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valid for bo long a period that they oannot be impeached the 
non-execution will be treated as a mere irregularity. The fact 
that the transferors knew that the company was on the eve of 
being wound up voluntarily was held immaterial. Eeldf also 
that the winding up commenced on the presentation of the peti- 
tion. I. B. Taurine Gomp., 25 Gh. D. 118. Knowledge of the 
insolvency of the society might alter the decision. 24 Q. B. P. 
394. 

This illustration rests upon the maxim that " Equity looks 
upon that as done which is agreed to be done." Griffith's 
Institutes, p 22. The principle inclades a case where an annuity 
is not the price but the subject of sale. Sugden's V. & P., 246. 

14. Where a party to a contract is unable to 

Specific perfor. perform the whole of his part of it, 

mance of part of but the part which must be left un- 

contract where i» i -i ^ n 

part uuperforraed performed bears only a small propor- 
18 small. ^-Qjj J.Q j,j^Q whole in value, and admits 

of compensation in money, the court may, at the 
suit of either party, direct the specific performance 
of so much of the contract as can be performed, and 
award compensation in money for the deficiency. 

Illustrations. 

(a.) A contracts to sell B a piece of land consisting of 100 
bighds. It turns out that 98 bighds of the land belong to A, 
and the two remainiug bighds to a stranger, who refuses to part 
with them. The two bighis are not necessary for the use or 
enjoyment of the 98 bighds, nor so important for such use or 
enjoyment that the loss of them may not be made good in money. 
A may be directed at the suit of B to convey to B the 98 bigbis 
and to make compensation to him for not conveying the two 
remaining bigbds ; or B maybe directed, at the suit of A, to pay 
to A on receiving the conveyance and possession of the land, the 
stipulated purchase-money, less a sum awarded as compensation 
for the deficiency. 

(6.) In a contract for the sale and purchase of a house and 
lands for two lakhs of rupees, it is agreed that part of the fur- 
niture should be taken at a valuation. The coart may direct 
specific performance of the contract notwithstanding the parties 
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are unable to agree ^as to the valuation of the furnituroi and 
may either have the furniture valued in the suit and include it 
in the decree for specific performance, or may confine its decree 
to the house. 

Seller against Buyer. 
Should the two bighis be material as where the form the 
wharf frontage to a stream and the purchase is made by a 
wharfinger for the purposes of his stream specific performance 
would probably be refused. — Pears v. Lambart^ 7 Bea. 546. 

So where upon the sale of a house and four acres of land the 
seller could not make title to a small strip of land between the 
house and road so that pei-sons passing could look into the 
windows it was held not a case for compensation. — Arnold v. 
Arnold, 14 Ch. D. 270. 

So a seller cannot force the buyer to complete where there is 
a defect in title as where he has sold an underlease instead of a 
lease. — Madeley v. Booths 2 De. G. & S. 718 ; Oamberwell, ^c, 
Society v. Holloway, 13 Gh. D. 760 ; an undivided share of an 
estate instead of an entirety ; or a remainder expectant on a life 
interest instead of an estate in possession. — A, G, v. Day^ 1 Yes. 
Sen. 218 ; Collier v. Jenkins^ Yon. 295 ; or an estate subject to 
an undisclosed right to dig mines or undisclosed rights of ease- 
ment prejudicial to the purpose of the purchaser. — Seaman v. 
Vaudrey, 16 Ves. 390 ; Jones v. lUmmer, 14 Oh. D. 588. Lord 
St. Leonards thus writes Y. & P. 265. 

** Should a buyer who is acquainted with a defect proceed with 
the purchase without objecting he is bound to complete and 
may forfeit a right to compensation." Sugden Y. & P. 252. 
And should substantial objections arise in a suit the buyer may 
use them. — Baskcomp v. PhilUps, 6 Jur. N. S. 363. 

The law does not concern itself with trifles but if on a sale 
of a certain quantity more or less, a very large variance will be 
a good defence to the buyer. Sugden's Y. & P. 269-270. And 
though parties frequently bind themselves by contract that a 
misdescription shall not annul the sale but be the subject of 
compensation the contract will be so interpreted by the court that 
the buyer shall not be compelled to pay for an estate twice as 
large as the one described double the price though he himself 
may enforce such contract.^Prtce v. North,2Y.&0.t Ezc.620. 
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Buyer against Seller. 
The buyer if willing to take wliat he can get may usually 
compel the seller to convey what he can and make compensa- 
tion for the residue. Thus the buyer may take a term for 100 
years instead of the fee simple. — Barker v. Cox, 4 Oh. D. 464 ; 
shares in a company though it be doubtful whether he will 
become a shareholder. — Pool v. Middleton, 7 Jur. N. S. 1 262, a 
husband's share in a fee for the life of another person without 
the wife's remainder when he supposed the husband possessed 
the entire fee. — Barnes v. Wood, L. R. 8 Eq. 424 ; a moiety 
from A and B with compensation B having no title at all. — 
Horrocks v. Bigby, 9 Ch. D. 180; Hooper v. Smart, L. R. 18 Eq. 
683 ; McKenzie v. Hesketh, 7 Ch. D. 675 ; but he cannot enforce 
a conveyance of a husband's interest in the fee simple of a wife 
who changes her mind and refuses to concur.— Ca«^Ze v. 
Wilkinson, L. R. 5 Ch. 634. 

The Transfer of Property Act provides that ** a seller shall be 
deemed to contract with the buyer that the interest which the 
seller professes to transfer to the buyer subsists and that he 
has power to transfer the same." s. 55 (2). 

15. Where a party to a contract is unable to 

Specific perfor. perform the whole of his part of 

mance of part of ifc and the part which must be left 

a contract where ' « j r 'j t_i 

the part unper- Unperformed forms a considerable 
formed i8 large. portion of the whole, or does not 
admit of compensation in money, he is not entitled to 
obtain a decree for specific performance. But the 
Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of 
his part of the contract as he can perform, provided 
that the plaintiff relinquishes all claim to further 
performance, and all right to compensation, either 
for the deficiency, or for the loss or damage sus- 
tained by him through the default of the defend- 
ant. 

Possession by a purchaser not as a tenant bnt under the 
contract being a continnous assertion of his right to enforce 
the contract obviates the consequences of delay or may do 80»— 
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Mills V. Hay,uH)ody 6 Ch. D. 202; Green v. Smn, 13 Oh. J>. 
689, Sagden's V. * P. 227. 

The mere naming of a date for possession does not render 
the time an essential part of the contract if it appear otherwise 
from the terms of the agreement that it contemplated a possible 
postponement of the completion. — Wehh v. Hughes, L.R. 10 Eq. 
281. Where a bnsiness is sold as a going concern the presump- 
tion is that the buyer should on the day named be placed in a 
position to enter and carry it on. — Day v. Luhlce, L. R. 5 Bq. 
336 ; Cowles v. Gale, L. R. 7 Ch. 12 ; Tilley v. Thomas, 3 Ch. 61. 

As to the measure of damages Mr. Justice Collett concludes 
the result of the authorities to be that ordinarily the buyer is 
entitled to the rents and profits and the seller to interest on 
the purchase-money from the date fixed for the completion 
even though the money were lying dead if the seller was not in 
default for the delay or the buyer gave no notice that the 
money was idle ; but if the seller be in default and he has notice 
that the money is actually and fully appropriated he cannot 
claim interest. If no date is fixed interest is payable from the 
time the buyer takes possession or receives the rents and pro- 
fits except in the case of a reversion when as the life estate ia 
wearing out it is always payable from the date fixed for com- 
pletion. A buyer taking possession before completion must 
pay interest from that date although he makes no profit by 
rent or otherwise out of the land meanwhile. — 15 Ch. D. 122. 
If the interest exceeds the rents and profits and the seller is in 
default he must take the latter until a good title is shown and 
then interest only is allowed. Of course in the absence of 
default the express terms of the contract will govern. Should 
loss or deterioration arise during a delay in making out the 
buyer is entitled to compensation and if he has paid his 
purchase-money to interest on the compensation from the 
date of payment. The Transfer of Property Act — Griffith's 
Edition. 

The underlessee of some property contracted to purchase it 
paid a deposit and accepted the title. By the contract the day 
fixed for completion was the date of the expiration of the lease 
and the purchaser was to pay interest on the purchase-money 
ia default of completion. The purchaser remained in possession 
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bat refused to complete or pay the pnrchase.-inoney. He 
claimed to be in possession under the sublease not under the 
contract and offered to pay the rent. On motion for an order 
to the purchaser to pay the purchase-money into court. Held^ 
that the purchaser had an option and must elect to pay the 
purchase-money into court within a month or to give up 
possession, and if he should give up possession that he must pay 
interest on the purchase-money from the day fixed for comple- 
tion. There is no rule that a purchaser in possession loses this 
option by accepting the title. — Greenwood v. Turner, Kekewick, 
J., 39 W. R. 316. 

A granted a lease to B of two rooms with a covenant for 
quiet enjoyment. Then A let a room above the two to C for 
dancing and other entertainments. A brought this action 
against B and G for an injnnction to restrain such use of the 
upper room alleging that the dancing over his head and the 
behaviour of visitors on the stairs was a breach of the covenant 
and a nuisance. Kekewiek, J., held that the words qniet enjoy- 
ment did not refer to noise but were restricted to enjoyment 
without interference with, without interruption of the posses- 
sion ; and explained to a like effect. — Shaw v. Btenton, 2 H. & 
N. 858 ; Sanderson v. Mayor of Berwick on Tweed, 13 Q. B. D. 
547. He also held that the dancing was a nuisance giving a 
cause of action and so entitling to damages.— JenHns v. Jackson^ 
40 Ch. D. 71. 

Illustrations, 
(a) A contracts to sell to B a piece of land consisting of 100 
bigh&s. It turns out that 50 bigh&s of the land belong to A, and 
the other 60 bighds to a stranger, who refuses to part with 
them. A cannot obtain a decree against B for the specific per- 
formance of the contract ; but if B is willing to pay the price 
agreed upon, and to take the 50 bigrhds which belong to A, 
waiving all right to compensation either for the deficiency or 
for loss sustained by him through A's neglect or default, B is 
entitled to a decree directing A to convey those 50 bigh£s to 
him on payment of the purchase-money. 

(&) A contracts to sell to B an estate with a honse and 
garden for a Idkh of rupees. The garden is important for the 
enjoyment of the bouse. It turns out that A is unable to convey 
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the garden. A cannot obiain a decree against B for the specific 
perlormanoe of the confcraet ; font if B is willing to pay the 
price agreed npon, and to take the estate and honse without 
the garden, waiving all right to oompensation either for the 
deficiency or for loss snetaiiied by him through A's neglect or 
default, B is entitled to a decree, directing A to convey the 
honse to him on payment of the purchase-money. 

16* When a pai*t of a contract which, taken by 
itself, can and ought to be specifically 
mawS?oAi&%tt[I performed, stands on a separate and 
tS^tf*"^ of aeon, independent footing from another part 
of the same contract which cannot or 
ought not to be specifically performed, the Court 
may direct specific performance of the former part. 

In Begina v. Mead^ 2 Ken. 279. Wilkes endeavoured to 
obtain repossession of his wife by writ of habeas corpas, Chief 
Justice Mansfield held good a return to the writ that Mrs. Wilkes 
was living apart under a separation deed but laid down the law 
that where a husband has not waived his right by such a deed 
" he has a right to seize his wife wherever he finds her."(X) 

If by the wilful default of tlie seller rent has been lost or the 
laud has been wante the purchaser may set off against such loss 
or deterioration interest payable by him. L. R. 8 Ch. 73 L. B« 
8 Eq- 120. The buyer takes or is paid for timber blown or cut 
down after the contract. And the seller cannot claim for im. 
provements made after the contract. Unless otherwise stipulated 
for expenses and outgoings are borne by the seller down to when 
the buyer might prudently take possession that is when a good 
title is shown. 

In a draft lease prepared in pursuance of an open contract the 
lessor inserted the usual general covenant by the lessee to repair 
and leave in repair damage by fire only excepted. The lessee 
required that the words or '* other casualty* ' should be added to 
the exception. Seldy that the proposed words were so ambi- 
guous that they ought not to be inserted.— Oro^^tf v. Morgan^ 
37 W. R. 543. 



(1) This right has recently been ansettled and denied by three of the Jodgee. 

9 
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" One of the most frequent occasions on which courts of equity 
are asked to decree a specific performance of contracts is where 
the terms for the performance and completion of the contract 
have not in point of time been strictly complied with. Time is 
not generally deemed in equity to be of the essence unless the 
parties have so expressly treated it or it necessarily follows from 
the nature or circumstances of the contract. It is true that 
courts of equity have regard to time so far aa it respects the good 
faith and diligence of the parties. But if circumstances of a 
reasonable nature have disabled the party from a strict compli- 
ance or if he comes promptly in point of fact to ask for a specific 
performance the suit is treated with indulgence and generally 
with favour by the court. But then in such cases it should be 
clear that the remedies are mutual that there has been no 
change of circumstances affecting the character or justice of the 
contract; that compensation for the delay can be fully and 
beneficially given ; that he who asks a specific performance is in 
a condition to perform his own part of the contract ; and that 
he has shown himself ready, desirous, prompt and eager to 
perform the contract. Even where time is of the essence of the 
contract it may be waived by proceeding in the purchase after 
the time has elapsed : and if time was not originally made by 
the parties of the essence of the contract yet it may become so 
by notice if the other party is guilty of improper delays in com- 
pleting the purchase." Story 776. 

In Seton v. Blade, Lord Chancellor Eldon decreed specific 
performance where the abstract though delivered very late and 
under a notice that the vendee would insist on his deposit with 
interest if the title should not be made out and possession 
delivered by the time of payment was received and kept with- 
out objection. 7 Yesey 265. See also, Sugden V. & P., Ch. 6. 

" Ought not,*' the words are general and include illegality, 
want of equity and failure to satisfy the discretion of the court. 
The Indian Contract Act, s. 24, enacts that " if any part of a 
single consideration for one or more objects or any one or any 
part of any one of several considerations for a single object is 
unlawful the whole agreement is void." Such section impliedly 
assumes that one part of a contract may be lawful and another 
part unlawful and that the parts are separable and the contract 
divisible. 
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' The different species of illegality may be divided into two 
classes ; 1, where it exists at common law ; 2, where it is created 
by statute. 

1. At common law it is illegal to make a contract in general 
restraint of trade. — Mitchel v. Reynolds^ 1 Smith's L. 0. 410, to 
contravene public policy. — Egerton v. Lord Brownlow, 4 H. L. 
C. 1 ; to stifle a public prosecution for a crime, 13 Simons 613, 
for a future separation of husband and wife, but not for an 
immediate one ; for an immoral purpose as to induce a woman 
to live with a man in a state of fornication, 1 Bl. 517, but 
giving compensation for past seduction is lawful even though 
the parties do not cease to cohabit. 3 Hare 532. 

2. It is not necessary that the statute should contain words 
of positive prohibition. " Every contract made for or about 
any matter or thing which is prohibited or made unlawful by 
statute is a void contract though the statute does not mention 
that it shall be so but only inflicts a penalty on the offender 
because a penalty implies a prohibition though there are no 
prohibitory words in the statute.*' Holt, O.J., Garth. 252. And 
yet a penalty when merely for the protection of the revenue 
will not render subsidiary contracts void. 14 M. & W. 452. A 
contract does not become illegal by relation. Thus a legal 
practitioner may recover for work done though subsequently he 
neglect to renew his certificate, 6 M. & W. 270. 

Whatever is entirely posterior to the illegal act may be sup- 
ported as not tainted with illegality though arising out of the 
illegal transaction. — Fisher v. Bridges, Ex. 0. 3 ; Ellis & Bl. 642. 

A question not unfrequently occurs whether when a statute 
points out a particular mode for the performance of some act 
therein commanded its enactments shall be taken to be impera- 
tive or directory only in the former of which cases an act done 
in contravention of the statute would alone be void.— *iSee Pearce 
V. Morrice, 2 Ad. & Ell. 96. 

A eonti'act is not illegal or void simply because private acts 
are interfered with by the act stipulated for. Thus where the 
consideration is a breach of contract or of trust the new con- 
tract may be enforced and the parties injured left to pursue their 
remedies. 10 M. & W. 284; 2 Vent. 23. But the circumstance 
would not be without weight in seeking specific performance^ 
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Aa iHegalitiflB at law so also are iniquities in eqnitj nnmerons. 
Respecting the latter reference may be made to Griffith's Insti- 
tutes of Equity. 

Defendant agreed to grant a lease to the plaintiff of a plot of 
land on condition of his building a house of a particular value 
Uiereon and insuring it in theii* joint names in a named Insur- 
ance Office but on default the defendant might re-enter and the 
agreement was to be void. The contract contained also a 
stipulation giving the plaintiff the option of purchasing the fee 
in two years. Plaintiff's default which resulted in his losing 
the lease did not preclude his purchasing the fee. — Oreen v. Low, 
22, Beavan 625. The decree for specific performance of the 
good part of a contract is not modified on account of the bad 
part. And yet a court has a discretion in putting parties on 
terms and in awarding costs. A buyer is entitled to a charge 
on the property for the costs if any awarded to him of a suit to 
compel specific peiiormance of the contract or to obtain a decree 
for the rescission thereof. Griffith's Indian Transfer of Property 
Act, 8. 65 (6) b. 

On the ground of ** divisibility." Which however logically 
considered is not so good a term as independence a marriage 
settlement covenant to settle all future acquired property was 
specifically enforced in respect of policies of assurance. The 
covenant seemed objectionable because it included all future 
property and so might operate in restraint of ti*ade. — 0. A, in re 
Tureati, 50 Oh. D. 5. 

17. The Court shall not direct the specific per- 
., f ormance of a part of a contract except 

Bar in other . . r .i * i. 

cases of specific 111 cascs comiug Under one or other of 
^rlToontU.''* the three last preceding sections. 

18* Where a person contracts to sell or let certain 

property, having only an imperfect 

f-ur chaser's ^^^^ thereto, the pui-chaser or lessee 

rights against yen- \ F -jjui-i- 

dor with imper. (except as othcrwiso provided by this 
feet title. chapter) has the following rights :— 

(a) if the vendor or lessor has subsequently to 
the sale or lease acquired any interest in the pro- 
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perty, the purchaser or lessee may compel him to 
make good the contract out of such interest ; 

See note to section 14. 

The maxims of the common law were '* An assignee is clothed 
with the rights of his principal.'' Broom, 434. '* The grant of 
a future interest is invalid.** Broom, 464 : but they have been 
greatly modified and the latter one superseded by the maxim 
of Equity, ** That is to be considered as done which is agreed 
to be done." Griffith's Institutes, Maxim II. And it is ik>w 
universal law that a contract which engages to transfer to a 
purchaser or mortgagee property of which the vendor or mort* 
gagee is not possessed at the time transfers the interest imme- 
diately on the property being acquired by him provided the 
contract itself purports to convey the interest in the property 
and not nierely a license to seize. — Holroyd v. Marshall, 10 H. 
L. 0. 191 ; Reeve v. Whitmorey 4 De. G. J. <& S. 1 ; Ascough v. 
Johnson, 2 Vern. 66 Rawlin's Case, 4 Coke 52. 

When the seller of a leasehold usually renewable acquires an 
interest by contract with the lessors at the time he made the 
agreement for sale that interest would pass to the purchaser 
although the contract was simply to sell the leasehold. If 
there was no such contract but the renewal was obtained subse- 
quently to the sale but before the assignment to the purchaser 
the latter also would clearly have a right to claim the renewed 
lease though in this case the purchaser must pay the expenses 
of the renewal and in the former case also unless he really 
bought the whole interest at the price named including the 
benefit of the contract for renewal. — Munro v. Taylor, 8 Hare 61. 

An imperfect title having been sold the purchaser after 
learning the defect bought the remainder, he was compelled to 
complete but allowed to deduct the price of the remainder.*— 
Murrell v. Ooodyear, 6 Jur. N. S. 93 ; Hume v. Focoek, L, R. 
1 Eq. 662. 

(b) where the concurrence of other persons is 
necessary to validate the title, and they are bound 
to convey at the vendor's or lessor's request, the 
purchaser or lessee may compel him to procure such 
concurrence ; 
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" Bound^^ that is against whom the court would decree specific 
performance at the suit of the vendor or lessor. 

(c) where the vendor professes to sell unincum- 
bered property, but the property is mortgaged for 
au amount not exceeding the purchase-money, and 
the vendor has in fact only a right to redeem it, the 
purchaser may compel him to redeem the mortgage 
and to obtain a conveyance from the mortgagee ; 

A purchaser cannot obtain relief against a vendor for any 
incumbrance or defect to which the covenants do not extend 
and which has not been concealed bj the vendor or his agent. 
Sugden's V. & P., Ch. 18, Sec. 2. The maxim caveat emptor 
applies. 

*' Frofeasesy It is only in cases of fraud that a grantee of 
land who has sustained damages by reason of the liability of 
the land to contribution towards the payment of charges, as 
quit rents, can recoup as such damages the difference between 
what he obtained for the land and what but for the incum- 
brance he might have obtained. In other cases the parties can 
only be entitled to the amount payable on the incumbrance or 
its amount to be ascertained by calculation to which amount or 
value interest will have to be added in case the purchaser have 
not occupied or enjoyed the premises. 

When a purchaser has not paid off the incumbrance but has 
remained in quiet possession of the land he cannot be relieved 
against his contract to pay the purchase-money in whole or in 
part on the ground of defect of title. — Oreene v. Talhnan^ 20 
N. Y. 191. 

\d) where the vendor or lessor sues for specific 
performance of the contract, and the suit is dismiss- 
ed on the ground of his imperfect title, the defendant 
has a right to a return of his deposit (if any) with 
interest thereon, to his costs of the suit, and to a 
lien for such deposit, interest and costs on the in- 
terest of the vendor or lessor in the property agreed 
to be sold or let. 

The conditions of a contract of sale of land provided that the 
purchaser should pay a deposit to be forfeited on his default in 
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complying with the conditions and that on snch default the 
vendor might re-sell. The purchaser paid the deposit and 
accepted the title but failed to pay the residue of the price. 
The vendor then gave notice that the contract was rescinded 
and the deposit forfeited. Three years afterwards the property 
was again offered for sale and after the contract a defect in the 
title was discovered on the face of the abstmct delivered to the 
first purchaser. The purchaser whose deposit had been forfeited 
thereupon brought an action for its recovery on the ground of 
mutual mistake and failure of consideration. Heldj that having 
accepted the title and the forfeiture having taken place solely 
on account of his default that he was barred from so doing. 14 
App. Gas. 429. 

Ordinarily on a breach of contract to sell land arising from 
want of title damages for the loss of the bargain are not recover- 
able.— Batn v. Fothergill, L. R. 7 E. & I., Ap. 158. 

The rule is otherwise in the case of a lease. The lessee in 
an action for breach of covenant for quiet enjoyment is entitled 
to substantial damages. Should he not have entered lie is still 
entitled to the value of the lease. Should he have entered and 
be evicted to the value of the residue. Sedgwick's Cases, p. 84 ; 
Locke V. Furze, L. R. 1 0. P. 441. 

19- Any person suing for the specific perform- 
ance of a contract, may also ask for 
Power to award conipensation for its breach, either in 
cSnTaies. ^ addition to, or in substitution for, 
such performance. 

If in any such suit the Court decides that specific 
performance ought not to be granted, but that there 
is a contract between the parties which has been 
broken by the defendant and that the plaintiff is 
entitled to compensation for that breach, it shall 
award him compensation accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not 
sufl&cient to satisfy the justice of the case, and that 
9ome compensation for breach of the contract should 
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also be made to the plaintiff, it shall award him such 
compensation accordingly. 

Compensation awarded under this section may be 
assessed in such manner as the Court may direct. 

Explanation. — The circumstance that the contract 
has become incapable of specific performance, does 
not preclude the Court from exei-cising the jurisdic- 
tion confeiTed by this section. 

In respect of a con tinning cause of action damages should be 
assessed down to the time of assessment. A right to damages 
may be forfeited by plaintiff's laches. 8 Jar. N. S. 873. 

The particulars of sale of certain leasehold property described 
it as being occupied at an annual rent but omitted to state 
that the vendor as landlord paid the rates and taxes on the 
property the tenancy being a monthly one. The purchasei-s 
alleged that they were thereby led to infer that the tenancy 
was a yearly tenancy and that the tenant paid the rates and 
taxen. Accordingly they claimed compensation. The vendor 
asserted that the defendant had knowledge at the time of the 
sale of the true state of the case and produced evidence to 
prove that at the auction a peraon asked the auctioneer as to 
the two points and that he replied that the landlord paid the 
rates and taxes and that tlie tenancy was monthly. Held, that 
the evidence was admissible and fined the purchaser with 
knowledge and conseqaently precluded his claim for compensa- 
tion. 62 L. T. 445. 

Such uncertainty as prevents specific performance will not 
necessarily preclude the giving of damages. 38 Ch. D. 0. A. 130. 
Where after sale but before the conveyance was executed a 
malicions injury was committed on the lands sold the cout^t 
refused compensation to the pnrohaser. 25 L. B. Ir. 252. 
Griffith's Indian Transfer of Property Act, s. 55 e. 

This chapter while authorising specific performance with 
on does not authorise the coart to grant specific 
50 with an indemnity. For the former remedy is a 
ment between the parties, the latter leaves the door 
bure litigation. For example where an estate sold is 
vrith others in an original lease under which the 
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lessor has a light to re-enter for breach of oovenants so that 
the purchaser might be evicted without any breach on his part 
then apart from express contract neither the purchaser would 
be bound to accept nor the vendor to convey the estate without 
an indemnity. Sugden's V. & P. 254. Satisfaction depends 
upon intention performance requires the doing of the act. 
Goldsraid, 1 Swans. 211. 

A suit to have a mokurari patta enforced as against one 
co-sharer gi*anting it and other co-sharers who repudiate it and 
in the alternative to have the salami paid for the mokurari 
lease returned is in substance a snit to enforce a contract to 
place tlie plaintiff in possession of the land under the patta and 
to declare his nghts to it as against all the defendants. Com- 
pensation from the defendant grantor may be ordered by the 
Qonrt.--Bajdhur v. Kalikristna, I. L. R. 8 0. S. 963. 

Ulustrations 
of the second paragraph : — A contracts to sell a hundred 
maunds of rice to B. B brings a suit to compel A to perform 
the contract or to pay compensation. The Court is of opinion 
that A has made a valid contract and has broken it, without 
excuse, to the injury of B, but that specific performance is not 
the proper remedy. It shall award to B such compensation as 
it deems just. 

of the third paragraph : — A contracts with B to sell him a 
house for Rs. 1,000, the price to be paid and the possession 
given on the 1st January 1877. A fails to perform his part of 
the contract, and B bi*ings his suit for specific performance and 
compensation, which is decided in his favour on the Ist January 
1878. The decree may, besides ordering specific performance, 
award to B compensation for any loss which he has sustained 
by A's refusal. 

of the Explanation : — A, a purchaser, sues B, his vendor, for 
specific performance of a contract for the sale of a patent. 
Before the hearing of the suit, the patent expires. The Court 
may award A compensation for the non-performance of the con- 
tract and may, if necessary, amend the plaint for that purpose. 

A sues for the specific performance of a resolution passed by 
the directors of a public company, under which he was entitled 

10 
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to haye a certain number of shares allotted to him, and for 
<)on[^pen9ation for the non*perfoi*manc6 of the resolution. All 
the shares bad been allotted before the institution of the suit. 
The Court may, under this section, award A compensation for 
the non-performance. 

20. A contract, otherwise proper to be specifi- 
cally enforced, may be thus enforced, 
^^f^^^h^ though a sura be named in it as 
to ppedfio perfor. the amount to be paid in case of its 
breach, and the party in default is 
willing to pay the same. 

- A eontract to do certain acts on payment of a sum of money 
is.: still legaL And should such its substance be clear and 
definite this section would not apply. — French v. Macoalet 
2 D. & War. 274; Bolfe v. Paterson, 2 Bro. P. 0. 436. 

Illustration, 
: A contract to grant B an underlease of property held by A 
under C, and that he will apply to G for a license necessary to 
the validity of the underlease and that, if the license is not 
procured, A will pay B Rs. 10,000. A refuses to apply for the 
license and offers to pay B the Rs. 10,000. B is nevertheless 
entitled to have tlie contract specifically enforced if consents 
to give the license. 

{b) Gontracts which cannot he specifically enforced. 

Oontraots not 21« The following coutracts con- 
SS^bS.^ ^^' not be specifically enforced : — 

' It appears to be unnecessary that all the terms of the con- 
tract have become performable before suit for specific perform- 
ance. Specific performance was granted to a vendor though 
the pnrohase-inoney was payable in instalments some of which 
were not yet due, — Nives v. Nives, 15 Oh. D. 649. A want of 
punctuality in paying rent will not prevent a lessee enforcing 
a proviso for puroh^ise on six months notice. — Beasant v. Wood, 
12 Ch. D. 605. 

\ lii Dendt^ v. Gary y 9 Jar. N. S. 845, after the execution of a 
leaae on the faith of a road being made in accordance with a 
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collateral representation specific performance was granted when 
the i-oad was made to prevent its being broken up. 

For a contract to give a girl in marriage money probablj 
would be held an adequate relief ; and a contract of betrothal 
depends so much on volition that probably it would not be 
specifically enforced. West & B. 1090. As to the sale of a 
medical practice see May v. Thomson, 20 Ch. D. 705. When 
an agreement has been in part performed the court is diligent 
iu surmounting difficulties as to vagueness of terms.*— Har^ v* 
HarA 18 Ch. D. 670. 

The parties to a suit applied for an adjournment of it on the 
ground that they had agreed to refer the matters in difference 
between them in such suit to an arbitration. The court 
accordingly adjourned the suit and the matters in difference 
between them were referred to arbitration by the parties and 
an award was made thereon disallowing the plaintiff's claim. 
Heldy that the further hearing of the suit was barred. — 8alig 
V. Junna, I. L. B. 4 A. S. 546. 

The mere act of filing a suit is not a refusal by the plaintiff 
. to perform an arbitration contract. To bar a suit the contract 
must be an operative one and not one broken by all the parties. 
—Tahal v. Bisheshar, I. L. R. 8 A. S. 57. 

All contracts to refer any matter to arbitration are included. 
Sach a matter is a suit proceeding in court. — Sheoamber v. Deodat, 
I. L. R. 9 A. S. 168. 

It is doubtful whether the actual submission of a matter in 
dispute to named arbitrators followed by the attempt of one 
of the parties to such arbitration to withdraw from the award 
being made falls within the concluding words of the section.— 
Adhihai v. Kurmndas, I. L. R. 11 B. S. 199. 

The filing of a plaint is not a refusal to refer to arbitration. 
-^Kooniud V. Ohmider, I. L. R. 5 C. S. 498. 

(a) a contract for the non-performance of which 
compensation in money is an adequate relief ; 

Specific performance of an agreement to lend a sum of money 
has been refused. — Sichel v. Mosenthal, 8 Jurist N. S. 75; and 
of the agreement of a club union or voluntary association wtiere 
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an improperly expelled member had no vested right of property 
in respect of the association. — Righy v. Connol^ 14 Ch. Div. 482, 
So of a contract by the donee of a power to leave stock. Hill, 
1892, 3 Oh. 510. 

Public conveuience rather than equity to individuals is the 
justification of this clause. 

The thii*d illustration needs being qualified. The checks 
dmwn upon any funds in the hands of a banker must not be 
presented until the funds or property have been a reasonable 
time in the hands of the banker. What is a reasonable time 
must be ascertained by reference to the particular circumstances 
such as the general magnitude and extent of the business of 
the bank, the pressure of business at the time or on the previous 
part of the day in question, &c. — Whitaker v. Bank of England^ 
6 0. & P. 700 ; 1 C. M. & R. 744 ; MarzeUi v. Williams, 1 B. & 
Ad. 415. Exhaustion of the assets by payment of bills accepted 
payable at the bankers would be a defence for not paying ordi- 
nary drafts or cheques. — The Agra v. Hoffman, 34 L. J. Oh. 285 ; 
In Bolin V. Steward, 14 0. B. 595, where the bank dishonoured 
checks to the amount of £111-13-0 of a customer whose assets 
were sufficient and no special damage was proved the customer 
obtained £200 damages and the jury were inclined to give even 
more. Where a customer is an executor and intends to misapply 
his testator's money and the banker is cognisant of that inten- 
tion he ought to dishonour the check. The existence of a per- 
sonal benefit to the banker designed or stipulated for as a con- 
sequence of the payment would be strong evidence that the 
banker was privy to the breach of trust. — Oray v. Johnston, L. 
R. 3 H.L.I. 

Where * bankei'S have taken up bills for a customer on the 
security of the produce of certain consignments and by a course 
of dealing with him had permitted him to draw upon his account 
current with them without reference to their advances on the 
consignments they cannot by charging the account with the 
advances in the absence of express notice treat it as overdrawn 
and accordingly dishonour the cheques before the consignments 
are realized. 

Vagueness which may be considered important in specific per* 
formance does not necessarily prevent the granting of damages 
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for breach. The agreement was to enter into a lease on snch 
terms as A B should approve. — Foster v. Wheeler^ C. A. 38, Oh. 
D. 130. 

(6) a contract which runs into such minute or 
numerous details, or which is so dependent on the 
personal qualifications or volition of the parties, or 
otherwise from its nature is such, that the Court 
cannot enforce specific performance of its material 
terms ; 

The fourth illustration is taken from Vickers v. Vickers, L. R. 
4 Eq. 529. But where a valuer had been named by both parties 
and afterwards be was prevented by one of the parties from 
acting, it was held that the contract was concluded and that the 
said party being in the wrong might be restrained. — Smith v. 
Peters, L. R. 20 Eq. 511. Again should the valuation contract 
be merely subsidiary as for the valuation of fixtures on a con- 
cluded sale of a house, the failure thereof will not prevent 
specific performance. — Richardson v. Smith, L. R. 5 Ch. 648 ; 
Binham v. Bradford, L. R. 5 Ch. 519. 

Illustration 6 ought, it is said, to be divided into two parts : (1) 
the letting ; (2) the contract to cultivate. Mr. Collett thinks 
that B can obtain specific performance of (1). If so it would 
be only condition of his agreeing to cultivate in a particular 
manner. For " he who seeks Equity must do Equity.*' Griffith's 
Institutes. Mr. CoUett's opinion is however by no means un- 
exceptionable. 

7. A contract which to the knowledge of both parties cannot 
be enforced unfcil the occurrence of a contingent event — for 
example, until the plaintiffs buy land part of which they propose 
to sell to the defendant — then admits of specific peiiormance. 
Even in England the want of ** mutuality of remedy is no 
objection to the contract." — Wilson v. Dunn, 34 Ch. D. 669. 

Illustration 9 ought to be compared with that to s. 12 c. 
and that to s. 22 III in which cases specific performance of 
building agreements were ordered but in both cases the land 
had been taken from the plaintiff on a definite condition. See 
also Thames Valley Bailway, L. R. 2 Eq. 37. The owners of a 
ship bad power to enter a dock and repair the ship on default 
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of the owners of the dock in doing so. The dock owners became 
bankrupt the court refused specific performance.— ^iferc^n^g T. 
Go, V. Banner, L. R. 12 Eq. 18. 

A contract to employ a carrier for a fixed period is not ex- 
cused because the employer ceased to carry on business after 
his manufactory had been destroyed by fire. — Turner v. Goldr- 
smith, 0. A, 1891 ; 1 Q. B. 644. 

(c) a contract the terms of which the Court cannot 
find with reasonable certainty ; 

On the 17th April 1889 the defendant wrote to the plaintiff's 
agent offering £800 for a freehold house at G with possession 
at Midsummer assuming the title to be satisfactory. The 
plaintiff's agent replied on the 18th accepting the offer subject 
to the owner's ratification which was subsequently obtained. 

Farther correspondence ensued in the course of which plain-* 
tiff's solicitors sent to the defendant's solicitor a draft contiuct 
containing special conditions of title which were objected to by 
the one side and insisted upon by the other. On the 20th of 
May the defendant's solicitor having discovered that the plaintiff 
was not owner of the minerals under the house repudiated the 
agreement. The plaintiff offered to purchase the minerals be- 
fore the time for completion and to waive the objections to the 
special conditions but the defendant took no notice of the offer. 
The plaintiff obtained a conveyance of the minerals in Septem- 
ber 1889. In an action for specific performance. Seld, that 
assuming the existence of a concluded contract the defendant 
was justified in repudiating before the time for completion on 
the ground that the plaintiff was not owner of the minerals. 
—0. A. Bellamy v. Debmham, 60 L. J. N. S. Oh. D. 166. 

The terms of the agreement may be sufficiently definite to 
constitute a contract but other terms as in an executory or even 
executed contract are difficult to ascertain. — Ohattock v. Muller, 
8 Oh. D. 177. An agreement for a lease without defining the 
term, for a partnership without fixing the capital will not be 
decreed to be performed. — Marshall v. Berridge, 19 Oh. D. 233 ; 
Oxford 1893, 3 Oh. 535. An agreement to erect a railway station 
without describing it will be ground for damages not for specific 
performance, — Wilson v, Nortliampton Bail*, L. E. 9 Oh. 279, 
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It is A maxim of law that, That is safficiently certain wliich 
eaii be made certain. Gertum est qaod certum reddi potest, 
Noy, 9th ed., 266. For instance if a man make a lease to another 
for so many years as J S shall name. On J S naming the years 
the lease is good. Coke, Litt. 45 h. 

Although the commencement of the term of duration be not 
mentioned in the letters accepting the actual terms it may be 
gathered from the previous correspondence on the same subject. 
-^Wood v.Aylward, 0. A. W. N. (1887), 215. An agreement 
ill writing for the sale of a house did not by description ascer- 
tain the particular liouse but it referred to the deeds as being 
in the possession of A 6 named in the agreement. Held^ that 
the agreement was sufl&ciently certain. 3 My. & K. 353. So in 
contracts for sale of goods it is frequently sufl&cient to refer to 
a quantity indefinite at the time of contract reducible afterwards 
to certainty. I B. & Aid. 12. 

When the law requires a thing to be done without naming a 
period what is a reasonable period is a question of evidence and 
when ascertained is as fixed and certain as if specified by Act 
of the Legislature. 2 M. & S. 50. 

An agreement for purchase subject to a formal contract being 
made was held incapable of being specifically enforced. W. N. 
(1886), 2. Such uncertainty as will prevent specific perform- 
ance will not necessarily preclude the giving of damages. 
38 Oh. D. 130. 

(d) a conti'act which is m its nature revocable ; 

Where there is an agreement to grant a lease or to renew 
an old one with conditions as to its being revocable on certain 
defaults. If the defendant is already in a position to revoke it 
immediately after the decree it would be useless to order specific 

performance. — Gourlay v. Somerset, 1 V. & B. 68 ; Gregory v. 

Wilson, 9 Hare 683. 

{e) a contract made by trustees either in excess 
of their powers, or in breach of their trust ; 

This is the case of Hornet v. Yielding, 2 Sch. & Lef. 549, but 
its soundness as a general proposition of law is questionable. 
Sngden, V. & P. 255. Parts of the contract it is said may be 
free from the taint of breach of trust, 
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As to leases see Marshall v. Berridge, 19 Gh. D. 233 ; Nesham 
V. Selby, L. R. 7 Ch. 406; Williams v. Jordan, 6 Ch. D. 517; 
Hudson V. BucJe, 7 Ch. D. 682 ;^Bishton v. Whalmore, 8 Oh. D. 
467 ; Williams v. Briscoe, 22 Ch. D. 441 . 

Directors though not mere trustees are the special General 
Agents of the company. Their special authority is defined hy 
the articles of association. 

As between the company and third persons the contract can- 
not be enforced. As between the company and the directors or 
piomoters all illicit gains must be refunded. It is the duty of 
the promoters to see that the directors are men who can 
exercise an independant judgment on behalf of the company. 
Emma Silver Mining Co, v. Grant, 11 Gh. D. 918 ; New Sombrero 
Co. V. Erlanger, 6 Ch. D. 118, 3 App. Gas. 1218. The solicitoi-s 
are also liable on such transactions. — Bagnal v. Carlton, 6 Gh. 
D. 371. 

(/) a contract made by or on behalf of a corpo- 
ration or public company created for special pur- 
poses, or by the promoters of such company, which 
is in excess of its powers ; 

No contract made by the promoters of a company binds the 
company until the conduct of the company by its articles of 
association or by other method of adopting and ratifying the 
contract concludes the question. A promoter's contract which is 
in excess of the company's powers after formation cannot be so 
adopted or ratified. — Shrewsbury v. N, S. Uy, Co., L. R. I Eq. 
593. 

(g) a contract the performance of which involves 
tlie performance of a continnous duty extending 
over a longer period than three years from its date; 

The illustration is mainly taken from Blachet v. Bates, L. R. 
1 Gh. 117, for the facts of which case see the note to s. 30. 

{h) a contract of wliich a material part of the 
subject-matter, supposed by both parties to exist, 
has, before it has been made, ceased to exist. 

The Contract Act, s. 20 provides that " where both the parties 
to an agreement are under a mistake as to a matter of fact 
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essential to au agi*eeinent the agreement is void." A mistake is 
material or essential when it i*espects the object or rather 
purpose of the contraot. The mistakes spoken of in 8S< 14, 15, 
16 and 26 are not mutual but unilateral. See Griffith's Insti« 
tuies of Equity, as to Mistake 81^88.— OorArane v. WiUu, L. R. 
1 Oh. Div. 58, death of tenant for life.— Griffith's Faiuo, 

MiSREPBESBNTATION AND MISTAKE, ch. XU. 

For example: — A partner can no more revoke a general 
agreement to refer to arbitration disputes as to partnership 
matters than he can revoke any other stipulation in thepartner« 
ship articles. But the question whether any particular matter 
in dispute is within the agreement to refer is one which tlie 
court will decide and will not leave to the arbitator.— 'Ptercy v. 
Young, U Ch. Div. 200 ; Law v. Gaaret, 8 Ch. Div. 26, 

See note to section 30. 

(6 J, (g), (h). Partnership. 

The equity doctrines concerning the contract of partnership 
may be divided into two classes : I. Those which relate to the 
connection existing between the partners. IT. Those which 
relate to strangers. 

I. The simplest form of the contract is where one person 
supplies capital, another skill and labour. The division of pro- 
fits would be a question of some difficulty. But a division in 
proportion to the interest which the one might have made in 
the ordinary investments, and to the salary the other might 
have gained in the same employment, is perhaps equitable. 
Articles of partnership, when drawn by a skilful conveyancer, 
are in the form of mutual covenants : as to the name of the firm 
and object of the business ; as to the partnership pi*operty and 
the proportions of the capital to be advanced ; as to the mode 
of conducting the business ; the use of the partnership name ; 
keeping the accounts ; division of profits ; and as to the dissoloo 
tion, &c. Equity sometimes grants specific performance of such 
articles in their entirety, or of subsidiary stipulations if clear 
and definite. — Sichel v. Mosenthal, J. (62), 275 ; yet the fact, 
that a partnership founded on litigation and distrust is not 
likely to be successful, is an objection not without weight. If 
accounts are to be taken, the remedy at law in covenant or 
assumpsit is, if not futile, very inferior ; while in equity not 

11 
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only may a breach of the contract, but acts injurious to the 
partnership, be restrained by injunction. 

The bankruptcy or de ath of a partner dissolves his partner- 
ship. Generally the articles or the acts of the partners regu- 
late a dissolution, but in order to prevent mischief a sudden 
dissolution in ill faith will be restrained. 

Romilly, M. R., thus states the rights as they exist at death. 
-•^Payn v. Hornby, J. (58), 446. " A mortgage continues on 
the stock in trade as it continues fi*ora time to time. But on 
the death of a partner the case is altogether different. There 
is, as Lord Eldon very accurately expresses it, a quasi lien ; 
there is, in point of fact, only a right to the specific property. 
The executors of the deceased partner are joint tenants with 
the surviving partners, and accordingly they ai'e entitled to 
require the surviving partners to do one of two things, either 
to wind up the partnership business at once, or to 6x the 
value of the testator's property and secure the payment of the 
amount. 

" If the executors do not apply for a receiver, but simply file 
a bill for the winding up of the partnership, I apprehend that 
the new stock which has been acquired during the time the 
business has been earned on by the surviving partners belongs 
in the first place to the creditors who have been created by 
such subsequent dealings, and not to the creditors of the old 
partnership." 

A portion of the value of a goodwill belongs to the deceased 
partner. 

Real estate belonging to the partnership is, in equity, con- 
verted into personalty. And not only so during the lives of 
the partners ; it descends to their personal representatives. 

Our law admits of dissolution more readily than did the 
Roman, whence we have derived so many of our rules for con- 
tracts. " Our law,'* said Turner, L. J., " leaves either partner 
at liberty to dissolve where the partnership is not for a definite 
period, but in giving effect to the dissolution it deals with the 
case according to what is just and equitable between the 
parties. It has indeed refused to interfere with the legal rights 
of the parties where there has been no fraud . . . but it has 
exercised a wide discretion in these cases, at all events, as to 
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what shall be considered fraud." Brace, L. J.'s opinion was 
the same. — Burdon v. BarkiM, ex relatione the writer, and J. 
(62), 666. 

Farther, though the agreement is that the partnership shall 
last for a certain period, yet if the basiness cannot be carried 
on bat at a loss, a decree for dissolution may be obtained. And 
where the conduct of a partner is such as to destroy all confi- 
dence in him, as where one of a firm of attorneys and solicitors 
sold out some trust funds and appropriated them to his own 
use. Lord Bomilly held that the other partner may dissolve 
instantly. SsseU v. Hayward, J. (60), 690. The court will not 
compel partners to carry on partnership with the committee of 
a lunatic, for it might involve tbem in continual litigation of a 
very onerous and expensive character, inasmuch as any question 
which might arise would have to be decided by the Lords 
Justices at a necessarily great expense. — Rowlands v. Evans ; 
Williams v. Rowlands, The Times, Nov. 11, 1861, M. R. 

Partners, being agents, ought not to make a profit out of 
goods supplied to the firm ; there is an exception in the case of 
a part owner of a ship acting as ship's husband, though he 
entered upon the duties without special agreement. — Salter v. 
Adey, J. (55), 930, V.-O. S. 

The decree for dissolution sometimes orders accounts : (1) 
of the dealing and transactions ; (2) of the assets ; and (3) a 
sale of the assets, of which the goodwill may form a part. 
Some times the concern is sold, to use the phi*a8e, as a going 
concern. 

II. We now pass to the consideration of the contract with 
respect to strangers. Joint creditors have a priority in the 
administration of the partnership effects ; a separate creditor in 
that of separate estate. Thus we find Vice-chancellor Stuart 
ruling that joint creditors, who had received part payment out 
of the joint estate in bankruptcy, were not entitled, as separate 
creditora, to be paid pari passu with the sepai*ate creditors of a 
partner who died solvent before the bankruptcy, but only 
entitled to be paid out of the estate which remained after 
paying the separate creditors. 

To the general rule that in running accounts the debtor, and 
on his omission the creditor, may apply a payment in disoharge 
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of a pariicular item^ the case of a dissolniion, by death or 
otherwise, is an ezceptiou ; if the old account is can*ied on the 
items are applied in extinguishment of the balance due from 
the old firm. Instances of this are to be found in banking more 
frequently than in other partnerships. 

The dissolution or winding up of joint stock companies is 
regulated by the Oompanies Act YI of 1862, and the Commen- 
taries by Griffith. In this work we can but call attention to 
Contract Act» s. 239. 

And save as provided by the Code of Civil Proce- 
dure, 110 coutract to refer a controversy to arbitra- 
tion shall be specifically enforced j but if any person 
who has made such a contract and has refused to 
perform it, sues in respect of any subject virhich he 
has contracted to refer, the existence of such cou- 
tract shall bar the suit. 

IlluHmtitmi 
to (a).^A t5ontracts to sell, and B contracts to buy, a Idkh 
of mpees in the fbur percent, loan of the Govemmeut of India. 

A contracts to sell, and B contiacts to buy, 40 chests of indigo 
at Bs. 1,000 per chest. 

In consideration of certain property having been transferred 
by A to B, B contracts to open a credit in A's favour to the 
extent of Bs. 10,000, and to honour A's drafts to that amount. 

Tlie above contracts cannot be specifically enforced, for, in 
the first and the second both A and B, and in the third A, 
would be reimbursed by compensation in money. 

to (by-^A contracts to render personal service to B : 

A contracts to employ B on pei'soual service : 

A, an author, contiacts with B, a publisher, to complete a 
literary work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B's business at the amount of a valuation 
to be made by two valuers, one to be immed by A and the othet 
by B. A and B each name a vainer, but before the valuation 
« made A itistitictB his vidnm: not to proceed* 
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By a chavter-party entered into in Calcutta between A, the 
owner of a sbip, and B, the charterer, it is agreed that the 
ship shall proceed to Rangoon, and there load a cargo of rice, 
and thence proceed to London, freight to be paid, one-third on 
arrival at B^ngoon, and two-thirds on delivery of the cargo in 
London. 

A lets land to B and B contracts to cultivate it in a particular 
manner for three years next after the date of the lease. 

A and B contract that, in consideration of annual advances 
to be made by A, B will for three years next after the date of 
the contract grow particular crops on the land in his possession 
and deliver them to A when cut and ready for delivery. 

A contracts with B that, in consideration of Rs. 1,000 to be 
paid to him by B, he will paint a picture for B. 

A contracts with B to execute certain works which the Court 
cannot superintend. 

A contracts to supply B with all the goods of a certain class 
which B may require. 

A contracts with B to take from B a lease of a certain house 
for a specified term, at a specified rent, " if the drawing-room 
is handsomely decorated,'' even if it is held to have bo much 
certainty that compensation can be recovered for its breach. 

A contracts to marry B. 

The above contracts cannot be specifically enforced. 

to (c). — A, the owner of a refreshment- room, contracts with 
B to give him accommodation there for the sale of his goods 
and to furnish him with the necessary appliances. A refuses 
to perform his contract. The case is one for compensation and 
not for specific performance, the amount aud nature of the 
accommodation and appliances being undefined. 

to (d). — A and B contract to become partners in a certain 
business, the contract not specifying the duration of the pro- 
posed partnership. This conti-act cannot be specifically per- 
formed, for, if it were so perfoi*med, either A or B might at 
once dissolve the partnership* 

to (e) ..^A is a hrustee of land with power to lease it for sev«i 
yeasns. H« enters into a ooutraot with B to grant a lease of the 
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land for seven years, with a coveuant to renew the lease at 
the expiry of the term. This contract cannot be specifically 
enforced. 

The directors of a company have power to sell the concern 
with the sanction of a general meeting of the shareholders. 
They contract to sell it without any sach sanction. This con- 
tract cannot be specifically enforced. 

Two trustees, A and B, empowered to sell tmst- property 
woi-th a lakh of rupees, contract to sell it to C for Rs. 30,000. 
The contract is so disadvantageous as to be a breach of trust. 
C cannot enforce its specific performance. 

The promotera of a company for working mines contract that 
the company, when formed, shall purchase certain mineral pro- 
perty. They take no proper precautions to ascertain the value 
of such property, and in fact agree to pay an extravagant price 
therefor. They also stipulate that the vendoi-s shall give them 
a bonus out of the purchase-money. This contract cannot be 
specifically enforced. 

to (/). — A company existing for the sole purpose of making 
and working a railway contracts for the purchase of a piece of 
land for the purpose of erecting a cotton-mill thereon. This 
contract cannot be specifically enforced. 

to (g). — A contracts to let for twenty-one years to B the right 
to use such part of a certain railway made by A as was upon 
B's land, and that B should have a right of running carriages 
over the whole line on certain terms, and might require A to 
supply the necessary engine-power, and that A should during 
the term keep the whole railway in good repair. Specific per- 
formance of this contract must be refused to B. 

to (h), — A contittcts to pay an annuity to B for the lives of 
C and D. It tarns out that, at the date of the contract, C, 
though supposed by A and B to be alive, was dead. The con- 
tract cannot be specifically performed. 

(c) 0/ the Discretion of the Court, 

22« The jurisdiction to decree specific perform- 
. anee is disoretionarVj and the Court 

Discretion as to. ^_ «^ '^ . ^ i.|. 

decreeing specific IS uot Dound to graut sucu relief 
performance. merely becauso it is lawful to do so j 
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but the discretion of the Court is not arbitrary but 
sound and reasonable, guided by judicial principles 
and capable of correction by a Court of appeal. 

Story, 742 § — well observes " In troth the exercise of this 
whole branch of equity jurisprudence respecting the rescission 
and specific performance of contracts is not a njatter of right in 
either party but it is a matter of discretion in the court not 
indeed of arbitrary or capricious discretion dependent upon the 
mere pleasure of the judge but of that sound and reasonable 
discretion which governs itself so far as it may be, by general 
rules and principles but at the same which withholds or grants 
relief according to the circumstances of each particular case 
when these rules or principles will not furnish any exact 
measure of justice between the parties. On this account it is 
not possible to lay down any rules or principles which are of 
absolute obligation and authority in all cases ; and therefore it 
would be a waste of time to limit the principles or exceptions 
which the complicated transactions of the parties and the ever- 
changing habits of society may at different times and under 
different circumstances require the court to recognize or con- 
sider. The most that can be done is to bringr under review some 
of the leading principles and exceptions which the past times 
have furnished as guides to direct and aid our future inquiries.'* 

A purchaser who insists upon what he has no right to — such 
as an absolute warranty of title or guaranty — and who delays 
performing his part of the agreement for payment of the 
purchase-money on that account debars himself from a decree 
for specific performance. — Bindeshri v. Mahant, I. L. R. 9 A. S. 
712; 141. A. 173. 

Is multifariousness a question of merit within the Civil 
Procedure Code by Griffith, s. 578 ? Miller, J., answered in the 
affinnafcive ; Pigot, J., in the negative. S. C. 

Where time is an essential in a contract, its extension is only 
a waiver of the essentiality to the extent of substituting the 
extended time for the original time. — Haji v. Shaiky I. L. R. 
12 B. S. 658. 

On the sale of a house out of repair and in a somewhat 
dangerous condition time was held of the essence of the contract 
the monsoon season having begun. A letter extending the tim« 
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may do so oonditionallj snob qaalified waiver oaniiot be relied 
on if tbe oondition is nob performed. — H, F, Mahomed v. 8* 
Abdulla, I. L. R. 12 B. S. 658. 

A plaintiff having insisted on that to wbioh he had no right, 
namely an absolate warranty of title, and having delayed 
performing his part of tlie contract because the warranty was 
not given was held disentitled by his conduct to a decree for 
specific performance. — B, Prasad v. if, /. GtV, P. C. 1. L. B. 
9 A. S, 705. 

The following are cases in wbicb tlie Court may 
properly exercise a discretion not to decree specific 
performance : — 

I. Where the circumstances under which the 
contract is made are such as to give the plaintiff 
an unfair advantage over the defendant, though 
there may be no fraud or misrepresentation on the 
phiintiff's part. 

The burden of proving a sufficiently case to justify the court 
in interfering rests upon the plaintiff. . Griffith's Evidence Acts, 
p. 188.— Dam V. Shepherd, L. R. 1 Oh. Div. 421. In leases of 
minerals the same principles respecting divergence from a 
definite quantity more or less or thereabouts are acted upon as 
in leases of the surface. S. G. 

The word conceal is active and impliedly forbids an inten- 
tional act but not mere silence unless there be a duty to speak. 
Sugden in his Treatise on Vendors and Purchasers has placed 
on his title page a maxim which summarises the doctrines of 
equity. A seller in good faith ought neither to increase the 
hope of advantages nor to obscure the buyer's judgment of dis- 
advantages. See also Shirley v. Stratton, 1 Br. Oh. G. 140 and 
Sugden, ch. 7, s. 1. Of unreasonable and inadequate consider- 
ations, also Lawrie v. Lees, 7 App. Gas. 31. 

If at a sale by auction the seller makes use of pretended bid* 
dings to raise the price the sale is voidable at the option of the 
buyer. Gon tract Act, 123. 

Illustrations. 
(a ) A, a tenant for life of certain property, assigns his interest 
therein to B. G contracts to bny, and B contracts to sell, that 
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interest. Before the oontraot is completed, A receives a mortal 
injary, from the effects of which he dies the day after the contract 
is executed. If 6 and G were equally ignorant or equally awai«e 
of the fact, B is entitled to specific performance of the contract. 
If B knew the fact, and did not, specific performance of the 
contract should be refused to B. 

(&.) A contracts to sell to B the interest of in certain 
stock-in-trade. It is stipulated that the sale shall stand good, 
even though it should turn out that C's interest is worth 
nothing. In fact the value of G's interest depends on the result 
of certain partnership-accounts, on which he is heavily in debt 
to his partners. This indebtedness is known to A, but not to 
B. Specific performance of the contract should be refused to A. 

(c.) A contracts to sell, and B contracts to buy, certain land. 
To protect the land from floods, it is necessary for its owner to 
maintain an expensive embankment. B does not know of this 
circumstance, and A conceals it from him. Specific performance 
of the contract should be refused to A. 

(d,) A's property is put up to auction, B requests 0, A's 
attorney, to bid for him. G does this inadvertently and in good 
faith. The persons present seeing the vendor's attorney bidding 
think that he is a mere puffer and ceased to compete. The lot 
is knocked down to B at a low price. Specific performance of 
the contract should be refused to B. 

II. Where the performance of the contract 
would involve some hardship on the defendant which 
he did not foresee, whereas its non-performance 
would involve no such hardship on the plaintiff. 

Other parts of the Act show that this clause proceeds on the 
assumption that the plaintiff is not in fault that the defendant's 
hardship arises from unforeseen circumstances* He is bound to 
save the plaintiff harmless. He that seeks equity mast do eqnity* 
Griffith's Institutes. 

Illustrations, 

(e.) A is entitled to some land under bis father's will on 

condition that, if he sells it within twenty-five years, half the 

purohase-money shall go to B. A, forgetting the condition, 

contracts, before the expiration of the twenty^fire years, to sell 

12 
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the land to C. Here the enforcement of the contract wonld 
operate so harshly on A that the Court will not compel its 
specific performance in favour of 0. 

(/.) A and B, tmstSes, join their beneficiary, 0, in a contract 
to sell the trust-estate to D, and personally agree to exonerate 
the estate from heavy incumbrances to which it is subject. 
The purchase-money is not nearly enough to discharge those 
incumbrances, though, at the date of the contract, the vendora 
believed it to be sufficient. Specific performance of the contract 
should be refused to D. 

(^.) A, the owner of an estate, contracts to sell it to B, and 
stipulates that he. A, shall not be obliged to define its boundary. 
The estate really comprises a valuable property not known to 
either to be part of it. Specific performance of the contract 
should be refused to B, unless he waives his claim to the 
unknown property. 

(h.) A contracts with B to sell him certain land, and to 
make a road to it from a certain railway. station. It is found 
afterwards that A cannot make the road without exposing him- 
self to litigation. Specific performance of the part of the 
contract relating to the road should be refased to B, even 
though it may be held that he is entitled to specific performance 
of the rest with compensation for loss of the road. 

(i.) A, a lessee of mines, contracts with B, his lessor, that at 
any time during the continuance of the lease B may give notice 
of his desire to take the machinery and plant used in and about 
the mines, and that he shall have the articles specified in his 
notice delivered to him at a valuation on the expiry of the lease. 
Such a contract might be most injurious to the lessee's business, 
and specific performance of it should be refused to B. 

(j,) A contracts to buy certain land from B. The contract 
is silent as to access to the land. No right of way to it can be 
shown to exist. Specific performance of the contract should be 
refused to B. 

(h,) A contracts with B to bay from B's manufactory and 
not elsewhere all the goods of a certain class used by A in his 
trade. The Court cannot compel B to supply the goods, but if 
he does not supply them, A may be ruined, unless he is allowed 
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to buy them elsewhere. Specific performance of the contract 
should be refused to B. 

The followiDg is a case in which the Court may 
properly exercise a discretion to decree specific per- 
formance : — 

III. Where the plaintiff has done substantial 
acts or suffered losses in consequence of a contract 
capable of specific performance. 

The part performance must be shown to have been done in 
accordance with the agreement and to have referred thereto. — ■ 
Price V. Salisbury^ 9 Jur. N. S. 838. Although there be vague- 
ness in the terms although the contra<;t^be such as if there had 
not been part performance would not have been specifically 
enforced yet the part performance induces the court to straggle 
to perform it entirely. — Hart v. Karty 18 Oh. Div. 685. 

Illustraiicm, 
A sells land to a railway company who contract to execute 
certain works for his convenience. The company take the land 
and use it for their railway. Specific performance of the con- 
tract to execute the works should be decreed in favour of A. 

{d) For whom Contracts may he specifically enforced. 

23- Except as otherwise provided by this chapter, 
Who may obtain the specific porfonnance of a contract 
Bi^dfic perform, may be obtained by- 

The chapter may be divided into two parts. 
I Contracts. II Parties. The second part commences with 
this section. 

(a) any party thereto ; 

A description of vendor as solicitor to the vendor although 
the purchaser knew who the vendor was, was held insufficient 
to satisfy the statute of frauds. — Jarret v. Hunter, 34 Oh. Div. 182, 

(b) the representative in interest, or the principal, 
of any party thereto : provided that, where the learn- 
ing, skill, solvency or any personal quality of such 
party is a material ingredient in the contract, or 
where the contract provides that his interest shall 
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not be assigned, bis representative in interest or bis 
principal shall not be entitled to specific perform- 
ance of tbe contract, unless where his part thereof 
has already been performed ; 

" Bepresentative" Bj assignmeDt of interest by acts of parties 
living or by devolution under a will or intestacy. See Griffith's 
Transfer of Property Act, s. 5 and Griffith's Succession Act. 

'* An agent is a person employed to do any act for another or 
to represent another in dealings with third persons. The 
person for whom such act is done or is so represented is called 
the principal." C. A., s. 182. " No consideration is necessary to 
create an agency." G. A., s. 185. '* Where acts are done by one 
t)er8on on behalf of another but without his knowledge or autho- 
rity he may elect to ratify or disown such acts." — s. 196. If 
the agency is undisclosed specific performance will only be 
granted to the principal subject to the rights the other party 
would have had against the agent if he had been principal and 
Bubjeoi to the rights and obligations subsisting between the 
agent and the other party to the contract. Ss. 231 — 232. 

A mortgagee may enforce a lease made by his mortgagor in 
possession. — Municipal Building Society v. Smithy 22 Q. 6. D. 
70. The lease was made under a statutory power, but the 
general proposition seems sound. 

(c) where the contract is a settlement on mar- 
riagei or a compromise of doubtful rights between 
members of the same family, any person beneficially 
entitled thereunder ; 

Members whether legitimate or illegitimate. According to the 
law of contracts the true consideration for a compromise is the 
abandonment of a claim ; not the sacrifice of a right. — Stapilton 
V. Stapilton, 2 L. C. in Bq. 836 ; Trigge v. Lavallee, 9 Jur. N. S* 
261. Fraud, error or mistake as to a matter furnishing the 
motive of either party but not a mistake as to the subject. 
matter compromised may avoid the instrument. Thus should 
the geuuinenees of a deed or will be assumed and it be a forgery 
or revoked the compromise fails. And a compromise of the 
amount of a claim the liability on the claim being assumed 
fails if there be no liability. — Stockleff v. Btockley, 1 Y. d^ B. 3L 
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As to ignorantia jaris, the Judges i*emark8 are somewhat yague 
and their deoisions inoonsistent. Juris Westbubt, L. 0., obsenred 
ont to be translated here not law in general but that portion of 
law belonging to an individual. See Griffith's Institutes of 
Equitj, p. 82, and Beauchamp v. Winn, L. B. 6 H. L. 223. 

To sustain a family oompromise there must have been a full 
disclosure of all material circumstances in the knowledge of the 
parties. — Gordon v. Oordon^ 3 Swans. 400. Legal opinions must 
be disclosed and the state of accounts if known stated. — Harvey 
▼. Coole, 4i Buss. 58. The real amount of the property must be 
shown. — Groves v. Parkins^ 6 Sim. 576. Compromises where one 
party is likely to be influenced by natural or artificial relationship 
as that of guardian and ward, parent and child, priest and peni- 
tent, are watched by the court with jealous scrutiny. See 
Griffith's Institutes of Equity, pp. 186 — 198. Compromises may 
be presumed from the conduct of parties during a course of years 
as well as proved by documentary and oral evidence. Griffith's 
Evidence Acts, ss. 8, 13 and Williams v. Williams^ L. B. 2 Ch. 
Div. 294. 

A had a child C by a former marriage and married B and 
Bettled property giving C an interest therein. If C's provision 
was part of the reciprocal considerations between A and B, it 
is part of the marriage conti-act. If it was part of A*s property 
left out of the marriage contract which A chose to settle on C. 
C's provision is a separate voluntary settlement. — Price v. 
Jenkins, 6 Ch. Div. 619 ; Gale v. Gale, 6 Ch. Div. 144. 

(d) where the contract has been entered into by 
a tenant for life in due exercise of a power, the 
remainderman. 

" Due exercise of a power. ^^ Powers are Common Law Powers 
Equitable powers and in English instruments powers deriving 
their efficacy from the statute of uses. On the last class of 
powers we need not enlarge here. 

A common law power whether of a trustee or person acting 
ander a power of attorney enables the donee to pass the entire 
or modified legal dominion. 

An equitable power is that of the benefioiary of trust pro- 
perty. See Griffith's Indian Trusts Act* 
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No technical or express words are necessary either in a 
deed or in a will to create a power if the intention be clear. 
Sngden 102. 

Every circumstance required by the instrument creating the 
power to accompany the execution of the power should be 
strictly observed. But executions of powers which are invalid 
at law by reason of their failure to comply with all the 
requisites of the power are aided in equity if there be a good 
consideration. Marriage is a good consideration. The execu- 
tion is not held valid but the court interferes and compels the 
person entitled in default of appointment to make good the defect. 

The courts hold that there is an excess in the exercise of a 
power when there is a transgression either of the law or of the 
scope of the power. An excess though it is not a due exercise 
does not invalidate the part which is duly exercised. A power 
involving the exercise of personal discretion is not to be dele- 
gated. Sugden 179. Broom's Maxims. 

A power may be adverse to the interest of a remainderman as 
where a family settlement gives the husband power to jointure 
the wife or charge the estate and gives the remainder to the son. 
But powers of sale and exchange and powers of leasing being 
for the better management of the estate are not adverse to 
the remainderman's interest. 

(e) a reversioner in possession, where the agree- 
ment is a covenant entered into with his predecessor 
in title and the reversioner is entitled to the benefit 
of such covenant J 

When a covenant extends to an existing thing parcel of the 
demise the thing to be done by force of the covenant is annexed 
and appurtenant to the thing demised and shall go with the 
land and shall bind the assignee though he be not bound by 
express words but when the covenant extends to a thing which 
is not in being at the time of the demise made it cannot be 
appurtenant or annexed thereto. For example a covenant to 
build a new wall upon the land demised shall bind the cove- 
nantor his executors or administrators but not his assignee. 

2. A covenant for oneself and assigns to build a new wall or 
do anything else on the land will bind the assign, but a 
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covenant merely collateral as to baild a wall on the grantor's 
land will not bind the assign who takes no benefit therefrom. 

If a man lease sheep, stork or other personal things and the 
lessee covenants for him and his assigns at the end of the time 
to deliver the like cattle or goods as good as the things leased 
were or snch price for them and the lessee assigns the sheep 
over this covenant shall not bind the assignee for it is bnt a 
personal covenant and wants privity of estate between the 
lessor and lessee. 

If lessee for years covenants to repair the honses during the 
term it shall bind all others as a thing which is appurtenant 
and goeth with the land in whose hands soever the term shall 
come as well as those who come to it by act in law as by the act 
of the party for all is one having regard to the lesssor. Reason 
requires that they who shall take benefit of such covenant 
when the lessor makes it with the lessee should on the other 
side be bound by the like covenants when the lessee makes it 
with the lessor. The assignee of an assignee has a right of 
action. So of the executors of the assignee of the assignee 
so of the assignee of the executors or administrators of eveiy 
assignee for all are comprised in the word assignees for the 
same right which was in the testator or intestate shall go to 
his executors or administrators. Spencer's Case, 5 Coke 16, 
1 Smith, L. C. 

(J) a reversioner in remainder, where the agree- 
ment is such a covenant, and the reversioner is 
entitled to the benefit thereof and will sustain mate- 
rial injury by reason of its breach ; 

Hitherto we have been speaking of covenants between lessor 
and lessee ; but the obligation and benefit of a covenant may 
attach upon and belong to transferees of the entire ownership. 
See Griffith's Transfer of Property Act, s. 40 and Bvke of 
Bedford v. British Museum^ 2 My. & K. 552 ; Gait v. Tourle, 
L. R. 4 Ch. Div. 654 ; Luker v. Dennis, 7 Ch. Div. 227. More 
effect is now given to notice than at the time when Keppel v. 
Bailey f 2 My. & K. 557 was decided. — Whatman v. Qihson, 9 
Sim. 196 ; McOlean v. McKay, L. B. 5 P. C. 327. 

An express covenant to do something new upon the land as 
to repair not only existing buildings but new ones to be erected 
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may on the equitable ground of notice bind an aBBignee tboogh 
not mmed.-'Minshell v. Odkes, 27 L. J. Ex. 194. 

Covenants to repair to oultiyate in a manner mentioned to 
nge a honse only as a private dwelling and not to carry on a 
trade thereon to paint ; and to pay for injury to surface by 
mining touch the demised and run therewith ; as also do 
implied covenants. 

" In remainder^ The words are opposed to " in possession" 
in clause (&)• Mr. Gollett is of opinion that " remainder" is used 
to signify and include assignees of the reversioner. This is a 
very forced interpretation and unnecessary since such assignees 
have already been provided for by clause (6) and the doctrines 
of notice. So long as the reversion is not in possession the 
reversioner cannot bring an action for damages or injunction 
unless the injury threatens the reversion and is material thereto. 
For example a landlord cannot sne for a temporary nuisance 
which may yet be good ground for an action by the tenant. 

(g) when a public corapany has entered into a 
contract and subsequently becooies amalgamated 
with another public company, the new company 
which arises out of the amalgamation ; 

*' Public company y See Griffith's Indian Companies Act. 

Qi) when the promoters of a public company have, 
before its incorporation, entered into a contract for 
the purposes of the company, and such contract is 
warranted by the terms of the incorporation, the 
company. 

As to the converse case of the new company being liable on 
the contracts of the old company, see s. 27 (jA,) 

(e) For whom Contracts cannot he specifically 
enforced. 

24* Specific performance of a con- 
thfr^r^^"^ tract cannot be enforced in favour of 
a person — 

When the enforcement of a contract would involve a fraud 
on the public as where the defendant's name was to appear as 
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editor on the title page of a book with which he had nothing to 
do, performance will be refneed.— JSot^ r. lfar»&,16 Oh.Di7.896. 

(a) who could not recover compensation for its 
breach ; 

Indian Oontraot Act, t. 236, is as follows : ** A person with 
whom a oontraot has been entered into in the character of 
agent is not entitled to require the specific performance of it if 
he was acting in reality not as agent but on his own account.'* 
A publisher insisted upon having a title page which the author 
of the book considered untruthful. The publisher could not 
recover damages from the author who refused to supply mate- 
riaI.^JBa^ v. Marsh, 16 Cb* Div. 406. 

(b) who has become incapable of performing, or 
violates, any essential term of the contract that on 
his part remains to be performed ; 

(c) who has already chosen his remedy and obtain- 
ed satisfaction for the alleged breach of contract ; or 

(d) who, preyiously to the contract, bad notice 
that a settlement of the subject<*matter thereof 
(though not founded on any valuable consideration) 
bad been made and was then in force. 

^^Infar^e" that is a valid existing instrument though the 
4ime for its enjoy mant may not have oome ; 25 (q) also passively 
protects a voluntary settlement Section 64 (g) shows thai 
such a settlement may be actively enforced against the settlor. 

niuiirations 

lo clause (a)^— A, in the character of agent for B, enters into 
an agreement with C to buy G's house. A is in reality acting, 
not 00 agent for B, but on his own account* Aoanoot enfpice 
specific performance of this contract, 

to clause (b). — A contracts to sell B a house and to beoome 
tenant thereof for a term of fourteen years from the date of (he 
aale i^t a specified yearly rent A becomes insolvent. Neither 
he nor his assignee cdn enforce specific performance pf the con* 
tract. 

A contracts to sell B a bouse and garden in which there are 
ornamental trees^a material element in the valne qf the pvoperty 

13 
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as a retidenoe^ A^withont B's oonseni, fells the trees. Aoannot 
enforce speoific performance of the contract 

A, holding land ander a contract with B for a lease, commits 
wastci or treats the land in an nnhnsbandlike manner. A 
cannot enforce specific performance of the contract. 

A contracts to let» and B contracts to take, on unfinished house, 
B contracting to finish the house and the lease to contain cove- 
nants on the part of A to keep the house in repair. B finishes 
the house in a rery defective manner : he cannot enforce the 
contract specifically, though A and B may sue each other for 
compensation for breach of it. 

to clause (c). — ^A contracts to let, and B contracts to take, a 
house for a specified term at a specified rent. B refuses to per- 
form the contract. A thereupon sues for, and obtains, compen- 
sation for the breach. A cannot obtain specific performance of 
the. contract. 

€ontraot8to86U . 25- A contPBct fop the Sale or let- 
properfcy by one ting of property, whether moveable or 

who has no title, . ° ^^t *^ "^ . i. •/• 11 

or who 18 a yoinn- immoveable, cannot be specifically en- 
tarjT lettier. forced in favour of a vendor or lessor — 

(a) who, knowing himself not to have any title to 
the property, has contracted to sell or let the same ; 

A has no remedy against B. Bnt B may recover from A for 
the breach of contract damages whose measure varies with the 
facts of fraud or no famud in A and of the contract being one of 
lease or sale, 

(&) who, though lie entered into the contract 
believing that he had a good title to the property, 
cannot at the time fixed by the parties or by the 
Court for the completion of the sale or letting, give 
the purchaser or lessee a title free from reasonable 
doubt ; 

A title is too doubtful when there is a reasonable decent pro- 
bability of litigation, 2 Atk. 19, but a mere suspicion of fraud 
does not enable a purchaser to reject the title. — MeQueen v. 
Farquhar^ 11 Yes. 467. A title is too doubtful where it would 
be irregular in the absence of special circumstances and these 
are not proved. 2 Hare 40. Though a title without notice may 
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in law be safely taken by a parobaser yet it will not be forced on 
bim as he incurs a risk of notice being preyed. 4 D.M.&G. 495. 

" Beasonable douhtJ* A court in cases of lease or sale cannot 
pronounce a jadgment in rem that is binding on all the world 
but only a judgment between the parties. It therefore properly 
hesitates in decreeing specific performance which may be upset 
by a person having a better title. — MuUings v. Trinder^ L. B. 
10 Eq. 449. The doubt may arise as to what is a principle of 
law what ought to be the construction of a doubtful instrument 
or it may arise in evidence as to the satisfactory proof of a fact 
or as to presuming what cannot be directly proved such as that 
A had no children, B had no notice and so on. Respecting 
principles of law the court is bound to decide one way or the other. 
— Alexander v. Mills, L. B. 6 Ch. Div. 131 ; Forsterv. Abraham^ 
17 Eq. 351. A decision on a doubtful title does not relieve a 
court of appeal from taking cognisance thereof. — Bewley v. 
Carter, L. B. 4 Ch. Div. 236 ; Osborne v. Bawlett, 13 Ch. Div. 781. 

(c) who, previous to entering into the contract, 
has made a settlement (though not founded on any 
valuable consideration) of the subject-matter of the 
contract 

nifistrations, 

(a.) A without O's authorifcy, contracts to sell to B an estate 
which A knows to belong to 0. A cannot enforce specific per- 
formance of this contract^ even though G is willing to confirm it. 

(b.) A bequeaths his land to trustees, declaring that they 
may sell it with the consent in writing of B. B gi?es a generfJ 
prospective assent in writing to any sale which the trustees may 
make. The trustees then enter into a contract with to sell 
him the land. refuses to carry out the contract. The trus- 
tees cannot specifically enforce this contract, as, in the absence 
of B*s consent to the particular sale to 0, the title which they 
oan give is, as the law stands, not free from reasonable doubt. 

(c.) A, being in possession of certain land, contracts to sell 
it to Z. On inquiry it turns out that A claims the land as heir 
of B, who left the country several years before, and is generally 
believed to be dead, but of whose death there is no sufficient 
proof. A cannot compel Z specifically to perform the contract. 
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(d.) A, out of natural love and affection, makes a settlement 
of certain property on his brothers and their issue, and after- 
wards enters into a contract to sell the property to a stranger. 
A cannot enforce specific performance of this contract so as to 
override the settlement, and thus prejudice the interests of the 
persons claiming under it. 

(f) For whom Contracts cannot he specifically 
enforced except with a variation. 

86« Wher^ a plaintiff seeks specific performance 
Non-enforoe. ^^ ^ contract in writing, to whicli the 
m6ni except with defendant sets up a variation, the 
'*'™**^* plaintiff cannot obtain the perform- 

ance sought, except with the variation so set up, 
in the following cases (namely) : — 

A definite written contract may he superseded hy an oral one 
but cannot according to the ordinary rules of evidence he 
varied thereby. Griffith's Indian Evidence Acts, Ch. YI. And 
yet both writing and oral statements may in soma oases form 
only one definite contract. When the law requires a writing it 
does not thereby declare that every written contract shaU bind 
in the hands of the plaintiff it therefore does him no injustice 
by allowing the defendant to use oral evidence. 

The plaintiff instead of specific performance with a variation 
may have damages where be has not been guilty of fraud bnt 
the defendant as plaintiff can only have specific performance 
with a variation which the other side would like. — Woollam 
V. Heame^ 2 L. 0. in Eq. 468. As to fraud, mistake and sur- 
prise mentioned in clauses (a) and (&) see Griffith's Institutes 
of Equity and 1 Story 120n. 251n. 

(a) where by fraud or mistake of fact the con- 
tract of which performance is sought is in terms 
different from that which the defendant supposed it 
to be when he entered into it ; 

Deeds are legal instruments of more solemnity in ceremonial 
and of more conclusive effect than written contracts authenti- 
cated only by signature and not also by seal of the parties. A 
deed is altogether void where it has been procured by fraud and 
that regardless of the question whether the person executing 
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it coald read or act. Bui two points have to be considered how 
far the fraud of one party r^ly affected the other party's 
knowledge of the contents and how far the other is estopped 
by his negligence from taking advantage of it.^^Blachwood v. 
Oregg Hayes, 277 ; Foster v. Maekinnon^ 17 W. B. 1105| L. B. 
4 0. P. 704 ; Mason v. Ditehboume, 1 Moo. & B. 460 ; HunUr 
V. Walters, L« B. 7 Oh. Div. 75 ; Ihveli r. Wright, 35 S. J. 227. 
Griffith's Institutes of Bquity, p. 82 and Griffith's Indmn 
Evidence Acts, S29— 240. 

Summing up the effect of these authorities it seems correct to 
say that it is not safe to rely upon any such wide principle as 
that a deed is void if by reason of fraud it does not correspond 
with the intention of the party executing it. Griffith's Insti- 
tutesy p. 82. This may or may not be the case. It may however 
be laid down with certainty that where it has been executed 
under a misapprehension of its contents due to fraudulent mis- 
statement then it is absolutely void. Third persons who 
subsequently take conveyances in reliance npon the deed do so 
at their own peril unless then can succeed in the difficult task of 
proving negligence in which case possibly they may take 
advantage of the doctrine of estoppel. Griffith's Indian Evidence 
Acts, 229—240. The later of the cases cited tend to exclude 
from relief parties whose carelessness in executing a deed has 
conspired with fraud on the part of the person preparing the 
deed. 

(6) where by fraud, mistake of fact, or surprise 
the defendant entered into the contract under 
a reasonable misapprehension as to its effect as 
between himself and the plaintiff ; 

Surprise that is arising from the act of the party. Confused 
and sudden impression rash and indiscreet conduct in entering 
into a contract unless so induced may still bind the contractor.-— 
Tunning v. Mortice, 2 Bro. C. 0. 326, Story 120, 251. 

Hence where there is no ambiguity either in respept to fact 
or law in the terms used there can be no mistake or surprise 
which will excuse the performance. A lessor signed an agree- 
ment for a lease for 7 or 14 years supposing erroneously that 
the law gave him as weU as the lessee an option. Seld, that 
there was no variation.-«PotoeI! v. Smith, L. B. 14 Eq. 85. 
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A oontracb which iBoontingent on the pemussion of the 
eoort to a sale hy the certificated guardian of minors cannot 
be specifically enforced as originally entered into should the 
oonrt fix a higher price. — Narain v. AtMcoy^ L L. B. 12 0. 
8. 152. 

(c) where the defendant, knowing the terms of 
the contract and understanding its effect, as entered 
into it relying upon some misrepresentation by the 
plaintiff, or upon some stipulation on the plaintiff's 
part, which adds to the contract, but which he 
refuses to fulfil ; 

{d) where the object of the parties was to pro- 
duce a certain legal result, which the contract as 
framed is not calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 

Where a written agreement is varied in part by parol if it 
do not amonnt to a waiver of the contract bat a variation by 
parol which has not been acted npon and which was made with- 
out consideration it cannot be made nse of as a defence. Sngden's 
y. & P. 134. An agreement which is not a mere variation but 
is in snbstitntion for the first is not within the section.— Ifoore 
▼. Uartabh, L. B. 1 Ch. Div. 217. 

lUuHraJtioiM. 
(a.) A, B and sign a writing by which they pnrport to 
contract each to enter into a bond to D for Bs. 1,000. In a suit 
by D, to make A, B and separately liable each to the extent 
of Bs. 1,000, they prove that the word ' each' was inserted by 
mistake; that the intention was that they should give a joint 
bond for Bs. 1,000. A can obtain the performance sought only 
with the variation thus set up. 

(&.) A sues B to compel specific performance of a contract 
in writing to buy a dwelling-house. B proves that he assumed 
that the contract included an adjoining yard, and the contract 
was so framed as to leave it doubtful whether the yard was so 
included or hot. The Court will refuse to enforce the contract, 
except with ikhe variations set up by B. 
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(o.) A oontraots in writing to let to B a wharf, together with 
a strip of A't land delineated in a mii4>. Before signing the eon- 
tract, B proposed orally that he should be at liberty to substi- 
tute for the strip mentioned in the contract another strip of A's 
land of the same dimensions, and to this A expressly assented. 
B then signed the written contract. A cannot obtain specific 
performance of the written contract, except with the variation 
set up by B. 

((2.) A and B enter into negotiations for the purpose of secur- 
ing land to B for his life, with remainder to his issue. They 
execute a contract the terms of which are found to confer an 
absolute ownership on B. The contract so framed cannot be 
specifically enforced. 

(s.) A contracts in writing to let a house to B, for a certain 
term, at the rent of Bs. 100 per month, putting it first into 
tenantable repair. The house turns out to be not worth repair- 
ing, so, with B's consent, A pulls it down and erects a new 
house in its place : B contracting orally to pay rent at Bs. 120 
per mensem. B then sues to enforce specific performance of the 
contract in writing. He cannot enforce it except with the 
variations made by the subsequent oral contract. 

(g) Against whom Contracts may he specifically 
enforced. 

partS^'aiid^S^ 27; Exoept as otherwise provided 
Mua okimjiig im. bv this chapter, apecific performance of 

der them by snb- "^ . iT vT £ :% 'a. 

seqaent title. s contract may be enforced agamst— - 

Plaintiff sued for specific performance of an agreement for 
conveyance of land and possession adding as parties persons 
who had subsequently to date of agreement purchased on sale in 
execution of a decree and alleging that they had purchased in 
bad faith and with notice of the agreement. JSeU, not to be a 
misjoinder. — Qumani y. JSom, I. L. B. 1 A. S. 555. 

It is very doubtful whether the exception in h applies to a 
contest between a prior and subsequent lien upon the same 
property which has passed to the transferee under a sale in 
execution of a decree for enforcing the transferee's subsequent 
\iw.—Bair% v. Daulat^ I. L. B. 3 A. S. 706. 
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A regitiared pnrebaAer of land who buys with notioe of a 
prior unregistered contract by his render, to oonvey to the 
plaintiff cannot resist a suit for specific p^ormanoe on the 
plea of registration. See s. 50 of Registration Act» 1877. — 
Kadar d. Imail, L L. B. 9 M. S. 119. 

Plaintiff being in possession of certain land as an incum- 
brancer nnder a registered instrument agreed ovMj with the 
mortgagor in 1885 to purchase it. The mortgagor sold the 
land to others who take the oonveyance which was registered 
with notice of the plaintiff's mortgage and of the oral agreement 
with him. Plaintiff now sued for a declaration that the con- 
veyance was not binding on him and for specific performance of 
the oral agreement. Held (1) that the suit was not bad for 
want of a piayer for delivery np and cancellation of the con- 
Ycyanco; (2) that the plaintiff's possession under his incum- 
brance together with agreement for sale was equivalent to 
the delivery of possession within the meaning of Registration 
Act| s. 48; (3) that the plaintiff was entitled to have the oral 
contract specifically enforced notwithstanding the subsequent 
registered sale. — Kannan v. Krishnant I. L. R, 13 M. S. 324. 

(a) either party thereto ; 

{b) any other person daimiog under him by a 
title arising subs^uently to the contract, except a 
transferee for value who has paid his money in 
good faith and without notice of the original con* 
tract ; 

Equity looks upon that as done which is agreed to be done 
(QrifEth's Institutes, Maxims) if it ought to be done. But this 
is only in respect of those who have a right to pray that it might 
be done. Story, 789—792. 

The vendor becomes a trustee for the vendee and the vendee 
for the vendor. 

(c) any person claiming under a title which, 
though prior to the contract and known to the plain- 
tiff, might have been displaced by the defendant ; 

'* Defendant* the word seeins to be used inadvertently in place 
of the other party to the contract, 
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{d) when a public coropany bas entered into a 
contract and subsequently becomes amalgamated 
with another public company, the new company 
which arises out of the amalgamation ; 

What is trae of two iiidi?idaal8 is true of two companies and 
two companies do not by amalgamating become jointly liable 
for each others engagements nor do the shareholders in one 
company become debtors to the creditors of the other company. 
A valid agreement to amalgamate binds the two companies 
between themselves bat will not per se give the creditors of one 
company a locus standi against the other. An invalid agreement 
vitiates securities given by one company to the debtors of the 
other. Lindley, 2, 2, 2. 

(e) when the promoters of a public company 
have, before its incorporation, entered into a con- 
tract, the company : provided that the company has 
ratified and adopted the contract and the contract is 
warranted by the terms of the incorporation. 

Contracts made by promoters to pay sams of money to per- 
sons who mi^ht lawfully oppose the formation of the company 
and in consideration thereof agree not to do so but to use their 
influence in its favodr have been held ultra vires. — Caledonian 
Bail V. Helensherg, 2 Mao. 391, but Shrewsbury v. JV. 8. Bailj L. 
B. 1 Eq. 593 was otherwise decided. 

Contract law does not allow the ratification of a contract made 
when the ratifier was not in existence. But a new contract to 
the same effect may be made by the would-be ratifier. When a 
defendant has adopted and enjoyed the benefit of the consider- 
ation he is bonnd thereby. — Empress Engineering Co., 16 Ch. Div. 
128. And a company taking a transfer of a contract takes it 
subject to equities as that of a patentee to a share of profits in 
a patent assigned. Nemo plus juris ad alium transferre potest 
quam ipse haberet D. 50, 17, 54 ; 19 Ch. Div. 246. 

Illustrations 
to clause (6). — A contracts to convey certain land to B by a 
particular day. A dies intestate before that day without 
having conveyed the land. B may compel A's heir or other 
representative in interest to perform the contract specifically. 

14 
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A ootitraots to sell certain land to B for Bs. 5,000. A after- 
wardi conveys the land for Rs. 6,000 to C, wlio has notice of the 
original contract. B may enforce specific performance of the 
contract as against C. 

A contracts to sell land to B for Bs. 5^000. B takes posses- 
sion of the land. Afterwards A sells it to for Bs. 6,000. 
C makes no inquiry of B relating to his interest in the land. 
B's possession is sufficient to afEect with notice of his 
interest, and he may enforce specific performance of the contract 
against C. 

A contracts in consideration of Bs. 1,000 to bequeath <sertain o! 
his lands to B. Immediately after the contract A dies intestate, 
and G takes out administration to his estate. B may enforce 
specific performance of the contract against C. 

A contracts to sell certain land to B. Before the completion 
of the contract, A becomes a lunatic and C is appointed his com- 
mittee. B may specifically enforce the contract against G. 

to clause (c). — A, the tenant for life of nn estate, with re- 
mainder t^ B, in due exercise of a power conferred by the settle- 
ment under which B is tenant for life, contracts to sell the estate 
to G, who has notice of the settlement. Before the sale is com- 
pleted, A dies. C may enforce specific performance of the con- 
tract against B. 

A and B are joint tenants of land, his undivided moiety 
of which either may alien in his lifetime, but which, subject to 
that right, devolves on the survivor. A contracts to sell his 
moiety to and dies. G may enforce specific performance of the 
contract against B. 

(h) Against whom Contracts cannot be specifically 
enforced. 

28- Specific performance of a con- 
cal^t* S^'com! *^^^*^ cannot be enforced against a 
peiied to perform, party thereto in any of the following 
cases : — 

This section differs from the 26th in that the defence here 
goes to the whole of the contract. 
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(a) if the consideration to be received by him is 
so grossly inadequate, with reference to the state of 
things existing at the date of the contract, as to be 
either by itself or coupled with other circumstances 
evidence of fraud or of undue advantage taken by 
the plaintiff ; 

Specific performance of an agreemeut to sell two rare china 
vases worth £200 for £40 was refused, the bayer knowing the 
real value the seller not, — Falcke v. Oray^ 6 Jur. N. S. 645. 
Cf. Dowlingy 2 J. & H. 544 artists picture. 

Story 244—246, 251. Sugden's V. & P. 230—3. 

Hardwicke, L.C. in a celebrated leading case divided frauds 
into five classes. — Chesterfield v. Janssen, 2 Ves. 125, 2 W. & T. 
*' Fii'st, then fraud which is dolus mains may be actual arisiug 
from facts and circumstances of imposition which is the plainest 
case. 

Secondly. — It may be apparent from the intrinsic nature and 
subject of the bargain itself such as no man in his senses and 
not under delusion would make on the one hand and as no houest 
or fair men would accept on the other which are ineq^uitable 
and unconscientious bargains. 

A third kind of fraud is which may be presumed from the 
circumstances and condition of the parties contracting and this 
goes further than the usual rule which is that fraud must be. 
proved not presumed. But it is wisely established to prevent 
taking surreptitious advantage of the weakness or necessity of 
another which knowingly to do is equally against conscience as 
to take advantage of his Ignorance. A person is equally unable 
to judge for himself in one as the other. Griffith's Institutes 
of Equity, pp. 188-200, and Griffith's Indian Evidence Acts, 
204—218. 

A fourth kind of fraud may be collected or inferred in the 
consideration of the court from the nature of the circumstances 
of the transaction as being an imposition and deceit on the 
other persons not parties to the fraudulent agreement. Such 
as marriage brocage contracts: Fraudulent preference by a 
compounding debtor. Premiums for recommendations to a 
public office. 
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Fifthly. — Belief is granted in the case of catching bargains 
with heirs, reversioners or expectants in the life of the father or 
other relative. These cases have been generally mixed com- 
pounded of all or several species of f rand ; there being some- 
times proof of actaal fraud which is always decisive." 

A false statement made knowingly, or without belief in ita 
truth or recklessly is fraudulent. Derry, 14 A. C. 337. 

Either the seller or the buyer may use the defence of in- 
adequacy of consideration. 

See Griffith's *' Fraud, Misbepbbsentation and Mistake," chs.' 
V. and vii. 

(b) if bis assent was obtained by the misrepre- 
sentation (whether wilful or innocent), conceal- 
ment, circumvention, or unfair practices, of any 
party to whom performance would become due 
under the contract, or by any promise of such party 
which has not been substantially fulfilled ; 

The elements of defence are the same as those mentioned in 
B. 26 (a) & (&) but the defence is more extensive being to the 
whole contract and not to a part by way of variation. 

It is not stated whether the promise is part of the contract, 
24 {b) or an addition thereto 26 (c) the word any however 
seems to include promises of both kinds if they produce assent. 

'* Misrepresentation'* being a defence fraud is a fortiori also. 
As to misrepresentation, see Indian Contract Act, s. 18 and 
note to s. 26 (c). 

" Concealment^'* To make mere silence fraudulent it must 
be the duty of the person silent to speak or his silence must be 
equivalent to speech. If a man knows that he has committed 
a serious trespass on his neighbour's property and wishing to 
screen himself from the consequences makes a proposal to buy 
it he ought to disclose the trespass to the party selling. — 
PhiUips V. Homfray, L. R. 6 Ch. Div. 779 ; Denny 6 Ch. Div. 1 ; 
Baskcomb, 8 Eq. 100. 

*' Circumvention ''is *' any act fitted to deceive and includes 
undue influence." See Qri£Sth's Institutes of Equity, pp. 18&— • 
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*' Unfair praclieea" is a more sweeping term and indades 
coercion. See Griffith's Institutes, p. 175. 

A person who really acts upon his own investigation or 
knowledge and not on the statements of the other party is not 
deceived thereby .—/Sma^; v. Attwood, 6 Gl. & F. 232. 

A misrepresentation which is palpably false as a description 
that a house is in perfect repair which the purchaser sees has 
no roof or windows cannot be said to deceive him. I. C. A., s. 19. 
The same section avoids the defence if the plaintiff can pi'ove 
thai the defendant had the means of discovering the truth with 
ordinary diligence. Griffith's Indian Evidence Acts. But where 
the plaintiff cannot produce evidence either that the defendant 
knew facts to show that a material representation was untrue 
or that he said or did anything which showed that he did not 
rely on the statement, the untruth is a sufficient ground of 
defence or for rescinding the contract. — Bedgrave v. Hurd, 
20 Ch. Div. 22. 

In an action for deceit if it is proved that the plaintiff did not 
rely upon the false statement complained of he cannot maintain 
the action. 

If the name of a person improperly placed on the list of 
directors in the prospectus of a company it must depend upon 
the circumstances of the case whether it is a material misstate- 
ment. See Griffith's Indian Companies Act, 1882, s. 58. 

If a statement by which a person says he has been deceived is 
ambiguous he must state the meaning which he attached to it, 

A statement though untrue to the knowledge of the person 
making it may be held by the court too trivial to have influ- 
enced the other party, for example a misvaluation of the com- 
pany's property to the extent of £3000 out of £301,000 ; the 
omission to state that interest was to be paid on instalments.— 
8mUh V. Gluidwick, C. A. 20 Gh. Div. 27. 

*' Any party.*' This includes an agent but excludes an unau- 
thorised person. CoUett, p. 180. 

The defence is available against an assignee who is personally 
free f ram blame but not available for an assignee on whom no 
deceit has been practised.— i8mt^& v. Clarke^ 12 Yesey 477. 
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A fake statemenfc aa to Uie oonfcenta of a dooameiii ibongh it 
is referred to in the particulars of sale aa to be seen will be 
euoagh but an incomplete statement altogether true bat imper- 
fect.— Smi/^ V. Ohadwick, 20 Ch. Div. 45. 

See Griffith's '* Fiuup» Miskbpbicsehtatioh asd Mistake/' 
ch. xl. 

(e) if bis assent was given under the influence 
of mistake of fact, misapprehension or surprise : 
Provided that, when the contract provides for com- 
pensation in case of mistake, compensation may be 
made for a mistake within the scope of such provi- 
sion and the contract may be specifically enforced 
in other respects if proper to be so enforced. 

Uuder such a provision compensation may be obtained even 
after conveyance. — Turner Sf SkeUon^ 33 Ch. Div. 130 ; Bos v. 
Helsham, L. B. 2 Ex. 72 ; Hanson Thacker, 7 Gh. Div. 620 to 
the contrary is overrnled. Bat v^rhere a purchaser is evicted 
after a conveyance nnder a title to which the covenants do not 
extend he cannot recover the pnrchase-money. — Allen v. 
Bichardson, 13 Gh. Div. 524. 

Specific performance is not even partially decreed against 
one jointly interested bat dealing for the entirety. Bavenscrof t, 
1895; IQB. 685. 

A mistake recklessly or negligently made ought not to be a 
defence. There should be something reasonably leading to it. — 
TampUn v. James, 15 Gh. Div. 222. 

A condition or proviso that an error in the particulars shiill 
not annul the sale or be the subject of compensation will be no 
bar to compensation for a matei*ial deficiency. L. B. 8 £q. 603. 
And no vendor who has been guilty of fraud or misrepresent- 
ation can avail himself of such condition. — BrownlieY. CampheU, 
b App. Gas. 937. 

The revocation of an agent's authority does not take effect so 
far as regards third persons before it is known to them. I. G. 
A.^ s. 208. 

" Midake,'* Error is the generic term and includes every 
deviation from what is right in rational agents and is opposed 
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to tnith. Mistake is an error of choice snch as children and 
careless persons are likely to make. 

** Misapprehension " Conceive is the generic term. We 
conceive of things as proper or improper, jast or nnjast, right or 
wrong, good or bad, this is an act of the jadgraent. Apprehen- 
sion may be a synonym of conceit or a species thereof being 
sometimes the exercise of the power of simple perception some- 
times of the powers of combination and reflection. We are 
said to apprehend or misapprehend the meaning of another 
" surprise." See note to 26 (b). 

See Griffith's '* Fraud, Misbbpbbsbntation and Mistake/' 
ch. til. 

Illustrations 
to clause (c). — A, one of two executors, in the erroneous belief 
that he had the authority of his co-executor, enters into an 
agreement for the sale to be of his testator's property. B 
cannot insist on the sale being completed. 

A directs an auctioneer to sell certain land. A afterwards 
revokes the auctioneer's authority as to 20 bigh^ of this land, 
bnt the auctioneer inadvertently sells the whole to B, who has 
not notice of the revocation. B cannot enforce specific perform- 
ance of the agreement. 

{i) The Effect of dismissing a Suit for Specific 
Performance. 

29* The dismissal of a suit for specific per- 
formance of a contract or part thereof 
Bar of suit for ghall bar the plaintiff's riffht to sue for 

breach after dis- . • ^ ,1 » ° 1 « « 

missal. Compensation for the breach of such 

contract or part, as the case may be. 

(j) Awards and Directions to execute Settlements. 

On a motion hy one partner to restrain two others from pro- 
ceeding to arhiti*ation it was held that as in the absence oip the 
said partner arbitration proceedings by the two partners would 
be futile, an injunction ought not to be granted. — Farrar v. 
Cooper, 44 Ch. Div. 323. 

The court has no general jurisdiction to restrain persons from 
acting without authority and an injunction cannot be granted 
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to restrain proceedings being taken out of court in the name of 
a person who has gi^ren no authority to use it. The court has 
jurisdiction over suits therein but not necessarily over outside 
arbitrations. — London 8f B, Bailway v. Orou^ 31 Ch. Div. 354. 

A licAf f ^' ^^^ provisions of tliis chapter 

prec^in'g J^UoM as to contracts shall, mutatis mutant 

t^eBtamt'nUry ^**^> ^VV^l ^^ awards aiid to directions 

^^r^*'??!* ^ ®^®" i" a will or codicil to execute a parti- 

oute settlements. i ,,«■ . ^ 

cular settlement. 

At one time the courts in England and Scotland ti*eated 
themselves rather as being in the position of courts of appeal 
and examined whether or not the conclusion at which an arbi- 
trator had arrived was sound both in point of law and of fact. 
"I think" said Lord Chancellor Halsbury ** the only learned 
Judge who ever gave distinct expression to that view was Lord 
Thurlow." " Lord Tharlow says that it is no ground for setting 
aside an award that the conclusion was wrong otherwise it 
would be a ground for setting aside all awards, bnt his Lordship 
goes on to say that where certain facts are submitted to the 
arbiti*ator by the court the arbitmtor must be considered to be 
somewhat in the position of a master" (t)iat is an officer of the 
court) '' and that the court when the matter comes back to them 
have to consider not only whether the master has acted according 
to law but whether he has arrived at a sound conclnsion. His 
Lordship goes on to distinguish arbitrations in the more popular 
sense of the word and shows that where there are real arbitra- 
tions and where the parties have selected their jndge in such 
cases you have to show a great deal more than mere error on the 
part of the arbitrator in the conclusion at which he has arrived 
before the court can interfere with his award. — {Knox v. Symonds, 
1 Yes. Jun. 369.) And in the court of common pleas, forty years 
ago, in a case in which the arbitrator had a question of law 
submitted to him according to the ordinary forms of pleading 
the court having come to the conclnsion that the decision of 
the arbitrator was in the sense in which they understood the 
words erroneous in deciding on a question of law nevertheless 
held that the parties having submitted that question to the arbi- 
trator it was for the arbitrator t^ determine it ; in their own 
language the parties bad agreed to accept the arbitrator's 
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decision upon the question of law as well as his decision npon 
the facts/* — Adams v. Oreat North of Scotland Railway Oo., H. 
L. 1891, A. 0. 45. 

In the same case which must now he regarded as the leading 
case on arhitrations and awards, Lord Watson said : " The 
practice is at an end of reviewing an award npon the merits. It 
is a final decision in Scotland. But it may he set aside for want 
of jurisdiction. Misconduct in the course of the case whether 
in the proceedings which led to the award or in the award 
itself is ground for setting it aside. When the arbitrator has 
exceeded the limits of the agreement when he has disregarded 
any one of the express conditions in the contract of submission 
or any one of those important conditions which the law implies 
in every submission ; when he has violated the principles of 
justice and jnstice cannot be done between the parties without 
Betting aside the award in any of these cases it may be set aside." 
1891 A. 0., pp. 46—47. 

An award is considered in equity as amountincr io an sgree- 
ment between the parties on the terms pointed ont by him. 
In order therefore that it may be specifically performed it must 
be certain, it mnst not go beyond or fall short of the agreement 
to refer ; such agreement should be free from hardship or 
unfairness in its terms or inducing thereto. Russell IIT, Oh. 4. 
"-Nickeh v. Hancock, 7 D. M. A G. 300. The arbitrator must 
decide the questions. A settlement by general arrangement 
which he considers fair is not sufficient. Rnss. 2, 5, 4. 

If one part of an award is bad and the other good, the good 
part if separable may be specifically enforced. 

Arbitrator are to be considered as a tribunal administering 
justice. And the fabrication of evidence to be used before 
them is a penal offence.—Q. v. Vreones, 1891, 1 Q. B. 369 ; I. P. 
C. 192. An arbitrator's finding on a point is a res judicata. 
Gueret, 62 L. J. Q. B. 633. 

*' Courts of equity will not enforce the specific performance of 
an agreement to refer any matter in controversy between adverse 
parties deeming it against public policy to exclude from the 
appropriate judicial tribunals of the state any persons who in 
the ordinary course of things have a right to sue there. Neither 

15 
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will they for the same reason compel arbitrators to make an 
award nor will they when they have made an award compel 
them to disclose tlie gronuds of their judgment. The latter 
doctrine stands upon the same ground as the others that is to 
say in the first instance not to compel a resort to these domestic 
tribunals and on the other hand not to disturb their decisions 
when made except upon very cogent reasons. 

When an award has actually been made and it is unim- 
peached and unimpeachable it constitutes a bar to a suit for 
the same subject-matter. And equity will in proper cases 
enforce the specific performance of an award which is un- 
exceptionable and which has been acquiesced in by the parties 
if it is for the performan ce of any acts by the parties in specie 
such as a conveyance of lands, and such performance will be 
decreed almost as a matter of contract instead of an award. 

The word award does not include a submission to arbitration 
which may eventuate in an award. But though the court will 
refuse specifically to enforce refei-ences to arbitration an 
ineqni table refusal of a plaintiff to make such a reference may 
disentitle him to the aid of the court on the principle that 
he who seeks equity must do equity. (Griffith's Institutes, 
p. 25. j Thus where a deed was executed which created a Hen for 
the amount of a solicitor's bill and advances, the amount of which 
was to be settled by arbitration and the arbitrator died before 
the award was made ; in a suit seeking a reconveyance of the 
property, Baron Alderson held that the contract between the 
parties consisted of two parts ; the first, admitting that some 
balance was due to the solicitor, and the second, a contract for a 
specific mode of ascertaining the balance that the latter part 
alone had failed that the former part remained entire and that 
the court would not decree a reconveyance without the 
plaintiff's consenting to do equity by having the amounts taken 
by an officer of the court. Fry, S. P. 661.— 0^«Zyti v. Dalhy^ 
2Y. &0. Ex. 170. 

There are three grounds for setting aside an award ; (I) 
mistake; (2) corruption or that they have proceeded contrary to 
the principles of natural justice as if without reason they will 
not hear a witness or decide without hearing one side ; (3) 
exceeding the arbitration poweini. (I) Mistake must be proved 
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by the admission of the arbifcrator himself. The court is not a 
court of appeal and must hold that there is no mistake unless the 
arbitrator confess it. — Duke of Bttceleiigh v. Metropolitan Board 
of Works, L. R. 6 H. L. 418 ; Mills v. Society of Botoyers, 
ZlSi^ioS. ^^, (2) Corruption is a question outside ihe award 
and the evidence is not restricted as in cases of mistake. On a 
motion to set aside an award on the ground of the miscondact 
of an arbitrator it was alleged that he bad been bribed. The 
only evidence of the truth of the allegation produced at the 
hearing was that of witnesses who had heard the arbitrator 
himself admit the fact in a conversation at which R the other 
party was not present. Held, that the allegation was not suffi- 
ciently proved to justify the court in setting aside the award as 
against R. — Whitely and Roberts* 8 Arbitration, December 1890, 
H. C. 39 W. R. 248. 



CHAPTER III. 
Op the ReOTIPIOATION op iNSmUMENTS. 

Instruments may be rectified on the ground of presumed 
mistake, or mistake directly proved. — On a bill for the rectifica- 
tion of a marriage settlement, where the mistake is common to 
both parties, relief may be decreed without a restitutio in 
integram. — Harris v. Pepperell, W. N. (67), 265; but the de- 
fendant has an option to rescind. Bloomer, L. R. 13 Eq. 427. 

Thus in cases of a loan made to two, where the instrument 
has merely expressed a joint obligation, equity has considered 
it joint and several ; and a partnei'ship debt lias been treated as 
several, though it is at law only joint. And a post-nuptial 
settlement will be rectified in accordance with articles entered 
into before man*iage. And where the articles are final, and 
the settlement made before marriage is expressed to be in 
pui*saance thereof, it may be rectified. 

But in order tliat a deed may be reformed, the mistake must 
have been an error common to both parties to the conti*act.— ^ 
Bradford v. Romney, J. (62), 403, M. R. 

Relief in cases of conveyances with respect to the parcels, 
and of settlements with respect to the limitations, have been 
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granted on the ground of a mistake by the attorney of instrQG- 
tions.— V. & P. 143. 

In Daniel v. Arkwright, J. (64), 764. An appointment nnder 
a powef to a child, her haftband and children, by deed-poll, 
ivas rectified, and the limitation made to the child absolutely 
and alone, snch being the intention of the appointors, which 
had been frustrated by the error of the solicitor. 

In Dendy v. Gary, J. (63), 846, Vice-Chancellor Wood held 
the grantor of a lease liable even after execution on a parol 
promise to allow a right of way, on faith of which the contract 
was entered into and alterations made in the house. 

31. When, through fraud or a mutual mistake 
«r, . . of the parties, a contract or other in- 

WneTi instru- *... 

ment may be recti. StrUIUeut in Writing OOeS IlOt tfUly 

express their intention, either party, 
or his representative in interest, may institute a suit 
to have the instrument rectified ; and if the Court 
find it clearly proved that there has been fraud or 
mistake in framing the instrument, and ascertain 
the real intention of the parties in executing the 
same, the Court may in its discretion rectify the in- 
strument, so as to express that intention, so far as 
this can be done without prejudice to rights acquir- 
ed by third persons, in good faith and for value. 

In the absence of fraad, deceit or mutual mistake an allega- 
tion by a mortgagor that a sum in excess of the debt had 
been inserted in an instrument will not sustain a suit for 
rectification. — Amanat v, Lachman^ I. L. B. 14 C. S. 308^ 

A contract implies a valuable consideration. A yoluniarj 
deed does not. It is included under the phrase other instru- 
ment in writing. If imperfect the court will not compel its 
completion. But when completed it may be rectified or re- 
scinded on the same grounds as instruments for valuable consi- 
deration if the settlor wishes it. After the death of a voluntary 
settlor the settlement may be rectified in accordance with his 
proved intention if the error arose from fraud or mistake. — 
Lister v. BodgsoUy L. R. 4 Eq. 30 ; Hall v. Hall, L. R. 8 Ch. 
Div. 430 ; Phillips v. Mullings, L. R. 7 Ch. Div. 244. If a toluii- 
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Ury Betiiement be impeached the onns of Bnpporting does not 
HeoesBarilj rest oo tbose seiiiing it up. Hervey 18 Ch. Div. 668. 

A mistake on one side may be a ground of defence to an action 
for specific performance or a ground for rescinding bat not for 
rectifying an instrument. — Barns v. Pepperelly L. R. 5 Eq. 1 ; 
Bhomer v. Spittle, L. R. 13 Eq. 427. 

Where articles of agreement ai*e varied by a settlement before 
marriage the settlement is probably if it differs a new agree- 
ment; where by a settlement after marriage the presumption is 
that they were intended to follow the articles. — Bold v. Hutchtn- 
son, 5 D. M. A G. 558 ; Oogan v. Duffield, 2 Ch. Div. 44. Doubt- 
ful or ambiguous words in articles may fairly be supposed to be 
settled in their meaning by a subsequent instrument. 

Where there is a joint loan and the bond to pay is joint only 
and not sevei*al there is a presumption that it ought to have 
been several also but the whole transaction must be scrutinised. 
—Druiff y. Parker, L. R. 5 Eq. 131 5 1 Story 162—4. For it 
is both natural and equitable to suppose that two borrowera 
borrowed on a joint and several contract ; but the presumption 
may be rebutted, see Griffith's Indian Evidence Acts, p. 222. 
And wliere a party to the joint contract is a surety positive evi- 
dence is requisite to fix him with a several liability. 2 Mer. 
R.30. 

** Real Intention/* that is intention existing at the time of 
execution. — Wilkinson v. Nelson, 7 Jur. N. S. 480 ; Walker v. 
Armstrong, 8 D. M. & G. 531. 

Where a matter has been completely overlooked on both 
sides where a tenm has not been determined on or discussed, or 
where the contract intentionally left out some terms rectifica- 
tion will not be applied. — Parker v. Taswell, 2 D. A J. 559 ; 
Elwes V. Blwes, 7 Jurist N. S. 302; 3 D. P. A J. 667. 

" Olearly proved** This exclades rectification in cases where 
the evidence is nicely balanced where it is loose or equivocal or 
in its teltnre open to doubt or to opposing presumption. The 
documentary evidence is thB first and the better evidence. 
Griffith's Indian Evidence Act, p. 166, and to displace evidence 
is admissible but should be stronger. Griffith's Indian Evidence 
Act, p. 176. Story well explains the reason of the admission of 
any evidence to contravene the written act of a party. *' The 
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danger of setting aside the solemn engagements of parties when 
redaced to writing by the introduction of parol evidence snbsti* 
tating other material terms and stipalations is sufficiently obvious. 
Bat what shall be said where those terms and stipulations are 
suppressed or omitted by fraud or imposition ? Shall the guilty 
party be allowed to avail himself of such a triumph over inno- 
cence and incredulity to accomplish his own base designs ? That 
would be to allow a rule introduced to suppress fraud to be the 
most effectual promotion and encouragement of it. And hence 
the rule to admit parol evidence to reform all contracts where 
a fraudulent suppression, omission or insertion of a material 
stipulation exists. It is upon the same or rather a similar ground 
that such evidence is rendered admissible where there has been 
an innocent omission or insertion of a material stipulation 
contrary to the intention of both parties and under a mutaal 
mistake. To allow it to prevail in such a case would be to work 
a surprise or fraud upon both parties and certainly upon the one 
who is the sufferer. ** As much injustice would to the full" says 
Story somewhat strongly *' under such circumstances as would 
be done by a positive fraud or inevitable accident.*' §§ 154, 155. 
Specific performance was decreed on the testimony of one 
witness and circumstances against a denying plaintiff. Morphett 
1 Will. 100. Rectification was gi-anted on proof of instructions 
and on affidavit of departure therefrom but viva voce evidence 
is better. Bonhote 1895, I Ch. Div. 742. 

*^ Clearly proved^ Not only may evidence be given of the 
existence or non-existence of every fact in issue but also of 
relevant facts. Pacts which are so connected with facts in 
issue as to form part of the same transaction ai'e relevant 
whether they occurred at the same time and place or at a differ- 
ent time or place. So also are facts which are the occasion, 
cause or effect, immediate or otherwise of relevant facts or facts 
in issue or which constitute the state of things under which 
they happened or which afforded an opportunity for their 
occurrence or transaction. So is conduct and any fact which 
shows and constitutes a motive or preparation for any fact in 
issue or relevant fact. So is any fact necessary to explain or 
introduce a fact or which supports or rebuts an inference 
suggested by a fact in issue or relevant factor which establishes 
the identity of any thing or person whose identity is relevant 
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or fixes the time or place at wliioh any fact in issne or relevant 
fact happened, or shows the isolation of parties by whom any 
such faot was transacted in so far as it is necessary for that 
purpose. So a faot is relevant wliioh shows the existence of 
any state of mind snch as intention, knowledge, good faitli, 
negligeiioe, rashness, ill-will or good^will towards any particular 
pei'son or shows the existence of any state of body or bodily 
feeling when the existence of any snch state of mind or bodily 
feeling is in issue or i*e.levant. Such a fact mast show the exist- 
ence of a relevant state of mind not generally bat in reference 
to the particular matter in question. Facts not otherwise 
relevant are relevant ; (1) if t.hey are inconsistent with any fact 
in issue or relevant fact ; (2) if by themselves or in connection 
with other facts they make the existence or non-existence of 
any fact in issue or relevant fact highly probable or improbable. 

The decisions of the courts, <&c., on these universal inles of 
Evidence may be found in Mr. Griffith's Indian Evidence Acts, 
ch. II, pp. 49—73. 

The evidence which the nature of the case leads to produc- 
tion in suits for rectification is of the following specific descrip- 
tion. Preliminary documents such as articles of agreement, a 
roagh draft letters and so on or merely oral evidence. Docu- 
ments, as a rule, are more satisfactory evidence than slippery 
memory. All contracts in writing exclude generally oral evi- 
dence but they may be varied by a subsequent final contt*act. 
See Griffith's Indian Evidence Acts, ch. VI ; 1 Story 160. 

In England a marnage settlement was rectified after the 
death of the hasband upon the uncorroborated parol evidence 
of the wife. She deposed that her husband a legal practitioner 
prepared it the night before the marriage and that it was brought 
to her for execution on the day of the marriage and that she 
had no independent advice. The court also held that as the 
settlement was one which it would not have sanctioned in the 
absence of agreement that the harden of proof, — See Griffith's 
Indian Evidence Acts, — was upon the representatives of the 
husband. — Loveey v. SSmith, 15 Ch. Div. 655. In Hanley v. 
Pearson^ 13 Ch. Div. 545, a formal mistake was rectified after the 
husband's decease on the uncontradicted affidavit of the wife. 
13 Ch. Div. 545. In Olarh v. Qirdwood, a settlement was rectified 
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hj giving the wife the first instead of the seoond life estate. 
7 Gh. Div. 9. A party wifch a right of reotifioation oi^ht not to 
be guiltj of laches.— Turner y. OoUim, L. B. 7 Gh. Div. 329. In 
this case a son under undue parental influence executed a deed 
of voluntary gift to his father. Five years after he left his 
father's house. Two years after that he employed a legal 
adviser and mentioned the subject to him. Seven years after 
he commenced his action. Held, that he was barred by un- 
reasonable delay. Goiiformation requires knowledge. Keropaon, 
10 Gh. Div. 15. 

" Bights acquired by third persons,** that is purchasers for 
valuable conBide]*ation without notice. As to whom see note 
to 8. 3. 

A mortgagor alleged that a sum in excess of his debt had 
been inserted in the mortgage. Held, that in the absence of 
fraud or mutual mistake the instrument could not be rectified. 
—Amanat v. Lachman, T. L. B. 14 G. 8. 303. 

A party to a contract of tenancy desiring to have it rectified 
or altered should bring his suit under this section. If he 
wishes to avoid part of the tenancy on the ground of fraud he 
must relinquish the whole of the land. — Anarullah v. Koylash, 
I. L R. 8 G. S. 118. 

The register of shareholders in a limited liability company 
(see Oriffiih's Indian Gorapanies Act, ss. 58 & 59) is made 
upon those grounds amongst others which justify a rescission 
not a rectification of an agreement. 

The court declined to rectify a settlement by giving the wife 
a power of appointment by will or in default an absolut.e 
interest if she survived her husband merely because the father 
the principal settlor had been the wife's agent and there had 
been no independent legal advice beyond that of the family 
solicitor. Held also that the father was the proper and natural 
agent for a daughter in preparing a marriage settlement. — 
Tucker v. Bennett, 38 Gh. Div. 1. 

On an infant's marriage sanctioned by the conrt a deed was 
drawn up which included by mistake property which had been 
taken compulsorily but not the fund ]*epresenting the pix)perty 
sold. The infant claimed the fund on coming of age. Held, 
that as the settlement was made and the marriage sanctioned 
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on the representation by her though an infant, that the property 
was hers she could not olaim tho fund against the trustees.—* 
Mills V. FoXj 37 Ch. Div. 153. A fresh conveyance was ordered 
omitting a covenant inserted without instructions. Bob. 2 Price 
190. 

As money paid tinder process of the court cannot be recovered 
while the process exists so after an agreement has been worked- 
out and the fund distributed under a judgment, rectification is 
impossible though the case be not one of res jv4icata the 
question of rectification not having been raised before the 
judgment. — Gaird v. Moss, 0. A. 33 Cb. Div. 22; Marriott v. 
Hampton, 7 T. R. 269. 

IllustrcUions, 

(a.) A, intending to sell to B his house and one of three 
godowns adjacent to it, executes a conveyance prepared by B, in 
which, through B's fraud, all three godowns are included. Of 
the two godowns which were fraudulently included, B givea 
one to and lets the other to B for a rent, neither C nor I> 
having any knowledge of the fraud. The conveyance may, aft; 
against B and 0, be rectified so as to exclude from it the 
godown given to C ; but it cannot be rectified so as to affect D's 
lease. 

(b.) By a marriage-settlement, A, the father of B, the in- 
tended wife, covenants with C, the intended husband, to pay to 
C, his executors, administrators and assigns, during A's life, an 
annuity of Rs. 5,000. G dies insolvent and the official assignee 
claims the annuity from A. The court, on finding it clearly 
proved that the parties always intended that this annuity should 
be paid as a provision for B and her children, may rectify the 
settlement and decree that the assignee has no right to any part 
of the annuity. 

32. For the purpose of rectifying a contract in 

writing, the Court must be satisfied 

Preroinptjon as that all the parties thereto intended 

to intent ot par- _ *^ • , i i -% • • 

ties. to noiake an equitable and conscien- 

tious agreement. 

33* In rectifying a written instrument, the 

Principles of rec- Court may inquire what the instru- 

tification. mcnt was intended to mean, and what 

16 
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were intended to be its legal consequences, and is not 
confined to the inquiry what the language of the 
instrument was intended to be. 

34* A contract in writing may be first rectified 
Spedficenforce. *^^ then, if the plaintiff has so prayed 
went of reetified in his plaint and the Court thinks fit, 
^"*'*^- specifically enforced. 

The plaintiff was a Ghatri by caste and the defendant was his 
gum or spiritual adviser a Brahman held in high consideration 
in the locality where he resided. The gift comprised the whole 
of the plaintiff's property and the only reason for its execution 
was the plaintiff's desire to secure benefits to his soul in the next 
world and his having heard the defendant recite the holy book 
called Bhag^ftt. Almost immediataly after the execution of 
the deed the plaintiff repudiated it and sued for its cancellation 
on the ground of fraud. Held, that having regard to the 
fiduciary relation subsisting between the parties the improvi- 
dence of the gift, the absurdity of the reason alleged for it and the 
principle recognised by Griffith's Indian Evidence Acts, s. Ill, 
the burden rested upon the defendant to show that the trans- 
action was made without undue influence and in good faith and 
in the absence of such proof the plaintiff was entitled to cancel- 
lation of the deed.— If. Singh v. U. Pande, I. L. B. 12 A. S. 523 ; 
8. Prasad v. P. Lai, 10 A. S. 635, approved. 

A written agreement to baild six houses was on parol evidence 
rectified after part performance by striking out the word six 
and substituting four and then specifically enforced. — Olley v. 
FisTier, 34 Ch. Div. 367. 

Illustration. 
A contracts in writing to pay his attorney, B, a fixed sum in 
lieu of costs. The contract contains mistakes as to the name 
and rights of the client, which, if construed strictly, would 
exclude B from all rights under it. B is entitled, if the Court 
thinks fit, to have it rectified, and to an order for payment of 
the sum, as if at the time of its execution it had expressed the 
intention of the parties. 
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CHAPTER IV. 

Op THB RB8CIS810N OP CONTRACTS. 

35* Any person interested in a contract (in 

vrritingY^^ may sue to have it rescind- 

m^OTatSSr ^> a»d such rescission may be 

adjudged by the Court in any of the 

following cases, namely : — 

The words of this section give a very meagre, nay an imperfeot, 
view of the cases when rescission is lawf al. That of Mr. Jastice 
Fry is as follows : It is much more comprehensive and in every 
way better. 

*' The rescission of a contract necessarily constitutes a bar to 
its performance by either of the parties to it. It may result 
frqm — 

(1) A simple agreement between the parties to rescind the 
contract. 

(2) An agreement between the parties to new terms which 
put an end to the terms of the old contract. 

(3) An agreement between the original parties and a third 
person by which the third person takes the place of one of the 
original contractors. 

(4) An exercise of a power to rescind reserved in the con- 
tract to one or both of the contractors.C^) 

(5) An exercise of the right to rescind which results to the 
injured party from fraud or mistake in relation to the contract. 

(6) Au exercise of the right to rescind which results to one 
party from the other party's absolute refusal to perform the 
contract or unreasonable delay in its performance. 

(7) An exercise of the right to rescind which results to one 
party from the other party's having made performance im- 
possible. 

<' Fotd." The Contract Act, ss. 19 & 20, provide that 
** When consent to an agreement is caused by coercion, undue 
ittfluence, fraud or misrepresentation the agreement is a con- 

(1) Repealed by Act lY of 1882. 

(2) Such power must be ezercited in good fftith and not for the pBrpOMt of 
delay. Smith 1805 ; 1 Cb. Dit. 386. 

(8) Actoal not l&g^l fraud ia sow neecHary. Pilfrim 39, 8« J* 3* 
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tract voidable at the option of tbe party whose consent was so 
caased. A party to a contract whose consent was cansed by 
fraud or misrepresentation may if he thinks fit insist that the 
contract shall be performed and that he shall be pnt in the 
position in which he wonld have been if the representations 
made had been true. If snch consent was caased by misrepre- 
aentiatipn or by ailence fraudulent within the meaning of section 
17 the contract nevertheless is npt voidable if the pv^ty whose 
consent was so caused had the means of discovering the truth 
with ordinary diligence. Where both parties to an agreement 
^re under a mistake as to a matter of fact essential to the agree- 
ment the agreement is void. 

*^ Terminable**' A contract is such when it contains a stipu« 
latiop that in a certain event it may be ended. But conditions 
that if the vendor cannot deduce a good title or that the 
purchaser does . not pay on an appointed day the agreement 
shall be terminable does not enable either party to terminate if 
he has the power of going on. A condition enabling the vendor 
to rescind instead of answering objections is more decisive, and 
gives an unrestricted power. Sugden 18, 16, 225. Jackson 
and OahshoUj 14 Ch. Div. 854. The right must be promptly exer- 
cised. V. & P. 211. 

Independently of cases a, 6, <&c., rescission may take place 
in accordance with the contract. Parchasers brought an action 
for specific performance of a contract for sale of some real 
property which contained a proviso to the effect that the vendor 
might rescind on his being unable or unwilling to remove any 
objection to title. It appeared that the purchasers conditionally 
ofEered to give time for the removal and that the vendor in 
good faith objected to the conditions and was threatened with 
litigation in consequence. Held, that the vendor was entitled 
to rescind. 15 App. Gas. 42. 

Laches or delay may be a good defence to an action for res- 
cissioi[ii and more especially when accompanied with knowledge 
of the facts entitling to relief. A party against whom, fraud is 
established must if he plead laches and delay prove that the 
other party had sufficient knowledge and the time of acquiring 
it.'-'Lindeay P. Co, v. Eurd, L. R. 5 P. 0. 241. Bat see Griffith's 
Evidence Acts, 
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A plaintiff in pari delicto with defendant cannot obtain a 
decree rescinding a contract. The two parties had attempted 
to defeat the Government's right of escheat. I. L. R. 3 M. 8. 215* 

Where a purchase is made from a poor and ignorant man at a 
considerable undervalue the vendor having no independent 
advice a court of equity will set aside the transaction. This 
will be done in case of property iu possession still more of that 
in reversion. Poverty, ignoitiuce and absence of independent 
advice throw upon the purchaser the onus of proving thafc the 
transaction was fair, just and reasonable. 40 Gh. Div. 312. 

A contract for sale under the direction of the oourt will not 
be set aside because the purchaser in giving information at the 
request of the court has not given all the information he pos. 
sessed. The information retained was neither offered nor 
requested and respecting it there was no implied representation 
positive or negative, direct or indirect in the statement made. — 
Ooakes V. Boswell, 11 App. Cas. 232. 

A partner who had been induced to join the firm by material 
though not fraudulent misrepresentations is entitled to resois* 
sion although owing to the material one of the business he is 
not able to restore his copartners to their position at the time 
of the contract. He is not liable to them for money lent and 
goods sold by them to the copartnership. The House of Lords 
affirmed the decree generally but refused to decide whether the 
copai*tners ought to indemnify him against the general liabili« 
ties of the firm. — Newhiggin v. Adam^ 34 Ch. Div. 582 ; 13 App.. 
Cas- 308. 

Where a company claim the rescission of a contract with a 
director on the ground that he did not disclose the fact that he 
was selling his own property they must do so in time to place 
the vendor in the position he was at the time of sale. The 
company having allowed a lease of the mine in question to lapse 
to the landlord it was held tbat they were too late to claim 
rescission. — JJiidywell Mining Cp» v. Brooks^ 34 Ch. Div. 398 ; 36 
eh. Div. 400. 

(a) where the ooirtract is voidable or terminable 
by the plaintiff ; 

A miarepi'e9entatiQ& may be innooent and yet fatal, for a 
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defendant asserting that to be a fact which is not so for his own 
benefit though he believe it to be so yet being material it is a 
fraud on the other party. — Hart v. Svoain^ 7 Gh. Div. 46. On the 
other hand a party injured must be in a position if he seeks 
relief to rescind entirely. He cannot take the benefit of part and 
obtain relief from the other part. Griffith's Institutes of Equity, 
p. 25, XII. — Urquhart v. Macpherson^ 3 App. Cas. 838. Further 
the injured party must exercise his option of rescission before 
the rights of innocent third parties intervene such as creditors 
of a company in winding up. Griffith's Institutes of Equity, 
p. 26, XVl.'-Olough v. L. 8f N. W. Bail, L. R. 7 Ex. 36. Burgess's 
case, 15 Gh. Div. 511. 

Accident and mistake affecting the foundation of a contract 
are grounds for rescission. Otherwise they may only require 
some amendment, addition, qualification or variation to render 
it just and reasonable and so enforceable. 1 Story Equity 694. 

A condition of sale which requires that the purchaser shall 
assume that the vendor derived a good title under a will does 
not preclude the purchaser from showing that upon the true 
construction of the will a good title did not pass. 25 L. B. 
In 307. 

The words "notwithstanding any previous negotiation or 
litigation " in a condition of sale stipulating that the vendor may 
annul the sale if unable to satisfy any objection insisted on do 
not include litigation in which a judicial decision adverse to the 
vendor has been given. Held also that they refer to pending 
litigation and that after an order of the court that a good 
title had not been shown the vendor must pay the purchaser's 
costs of investigating the title. G. A. Arbib's Gontraot, 39 W. 
R. 305. 

•* Voidable.^* The distinction between stipulations and condi- 
tions is important. A breach of the former is only ground for 
damages, the non-performance of a condition gives a title to 
rescind. In England a warranty is a stipulation, in Scotland a 
condition ; so of a purchase by sample. But in England and 
elsewhere a purchase with warranty or by sample may contain 
a further stipulation for return of goods on breach. — Conston v. 
Chapman, H. L., L. R. 2 Sc. Ap. 250. In England when goods 
are ordered from a manufacturer as such there is an implied 
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warranty that the goods supplied shall be of his own make. In 
Scotland there is no such warranty .^</b&n«on y. BadUxmt 7 Q. B 
D. 445 & 455. 

A tnmsf eree of shares cannot obtain rescission of contract to 
take shares and rectification of the register on account of misre- 
presentation in the prospectus even though the transfer be biit 
nominal the transferee being his agent and the calls paid by him 
unless the company was informed that the applicant was only an 
agent. — Hyslop v. Miytel, Limited, 1891. W. N. 19. 

The words " notwithstanding any previous negotiation or 
litigation" in a condition of sale enabling the sellers to rescind 
without compensation cannot be construed to include a final 
judgment adverse to the title. Therefore the purchasers on 
rescinding the sellera had to pay the purchasers the costs of 
investigating the title. Arbib and Glass Contract. C. A. 1891, 
W. N. 22. 

(6) where the contract is unlawful for causes not 
apparent on its face, and the defendant is more to 
blame than the plaintiff ; 

Prior to A B going through a form of marriage which both 
knew to be invalid. A made a settlement apparently good but 
really in consideration of the fictitious marriage of certain 
property upon B and they both lived together as man and wife 
and after A's death his representative sought to set it aside as 
founded upon an immoral consideration : this was refused. The 
Judge remarked the contract was executed not executory. To 
refuse aid to a woman seeking the price of her dishonour was 
one thing. But to take away from her the price when once 
paid was a different thing. — Ayerst v. Jenkins, L.B. 16 Bq. 275. 

The general subject is well treated under the head par delic- 
turn in Broom's Maxims, p. 673. 

" More to blame.*' Where a fraudulent purpose has not been 
carried out money may be recovered back. — Trimble v. Hill, 
6 A pp. Cas. P. 0. 342. 

One half of a bank note deposited to secure goods supplied to 
a brothel held not recoverable. — Taylor v. Chester, L. B. 4 Q. B. 
309. Seizure under a bill of sale to secure money advanced on 
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a forged aeoepiiaiice wis uot set aside on sait of iroetee iu 
bankraptcy. I. B. Maplebaek, 4 Gh. Diy. 150. 

(c) where a decree for specific performance of a 
confcraot of sale, or of a contract to take a le^pe, has 
been made, and the purchaser or lessee makes 
default in payment of the purchase-money or other 
sums which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of 
the subject-matter, and the Court finds that such 
possession is wrongful, the Court may also order 
liim to pay to the vendor or lessor the rents and 
profits, if any, received by him as such possessor. 

In the same case, the Court may, by order in the 
suit in which the decree has been made and not 
complied with, rescind the contract either so far as 
regards the party in default, or altogether, as the 
justice of the case may require. 

Illustrations 
to (a). — A sells a field to B. There is a right of way over the 
field of which A has direct personal knowledge, bat which he 
conceals from B. B is entitled to have the contract rescinded. 

to (6). — A, an attorney, induces his client B, a Hindn 
widow, to transfer property to him for the purpose of def randinpr 
B's creditors. Here the parties are not equally in fault, and B 
is entitled to have the instrument of transfer rescinded. 

36- Rescission of a contract {in writingY^^ cannot 
be adjudged for mere mistake, unless 

mi^'o?*^" ^'*' *^® party against whom it is adjudged 
can be restored to substantially the 

same position as if the contract had not been made. 

Story observes that both Accident and mistake when reach- 
ing the foundation of a contract are grounds for rescission. 
The two topics of accident and mistake are thus explained by 
Mr. Oriffith in his Institutes of Equity. 

(1) an>ealea by Act IV of 1882. 
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Where there has been a transfer of property the restitntion 
of the parties to the former position is by retransfer with an 
aooount of the profits and an allowance for depreciation. — Brian- 
ger v. K 8. P. Co., 3 App. Cas. 1218. Should the right to 
restitution be at an end that to damages may still exist, 

Mistalce. 
The term Mistake difEers from the logical term misappre- 
hension. The latfcer denotes a failure of the mind in forming a 
clear conception of an idea, the former a failure in acquiring a 
knowledge of matters of fact. From misapprehension, indeed, 
inadvertence or surprise, mistakes frequently arise. Bat one is 
a cause, the other an efEect. Some who hold with Lord Coke, 
4th Institute, ch. 8, that the subjects of equity jurisdiction are 
three — covin, accidenfc, and breach of confidence — make mistake 
a species of accident. But a mistake entitles to relief as affect- 
ing the inception of a contract, while accident afEects the per- 
formance of a valid contract. 

Ignorantia juris neminem excusat, ignorantia facti excusat. 
The law is a science, and it is culpable negligence to draw out 
or enter into a contract without learning and weighing the part 
of the science which relates to the act or contract. " But no 
person can be presumed to be acquainted with all matters of 
fact ; neither is it possible, by any degree of diligence, in all 
cases to acquire that knowledge." — Story, § 140. Facti inter- 
pretatio etiam prude iitissimos fallit. — Neratius ; Pbillimore on 
Jurisprudence, 96 ; and therefore an ignorance of facts does not 
import culpable negligence. But still, though the negligence 
be not gross, in many cases active diligence is requisite. 

Gases are to be found in the law books in which an ignor- 
ance of law seems to have been the ground of relief ; Lord 
Westbury suggested an ingenious interpretation of the maxim 
which reconciles apparently conflicting authorities. Jus may 
be used in the sense of general law, or of a portion which ap- 
pertains to an individual, viz.^ a private right — Oooper v. Phibbs, 
H. L. 2, L. R. 2, 149. 

It is a rule of general jurisprudence, which holds at Com- 
mon Law and in Equity, that where there is no consensus ad 
idem, no mental acceptance of the proffer, there is no contract : 

17 
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Non iridentar qui errant consentire. Digest, 50, 17, 116, 2. 
Thus Lord Chancellor Thnrlow in Calverley v. WilUam$^ 
I VeB. J. 210, said, " That if it were proved that one party thongh t 
that he had purchased bond fide what the other thought he had 
not sold, it was a ground to set aside 'the contract:" and Sir 
T. Plumer, in Clowes v. Higginson, 1 Ves. & B. 624, speaking of 
Lord Ghanoellor Thurlow's opinion on this point, states also, as 
the view of Sir W. Grant, that the consequence of such a mis- 
take would he, that in reality there was no agreement, but that 
the parties misunderstanding each other, the one proposing to 
buy one thing, the other to sell another, a contract so framed 
in mistake cannot consistently with justice be executed. Under 
similar circumstances a contract was ordered to be cancelled 
in Price v. Ley, J. (63), 295. But it is to be remembered 
that parties may agree to a contract concei*ning incidents of 
which, not going to the root of the consideration, they are 
willingly ignorant ; they may also contract with respect to 
contingencies, the events of which cannot be foreknown, as in 
policies of assurance ; they may also contract by way of com- 
promise, upon supposition of a right or doubtful right. Thus 
Lord Chancellor Macclesfield, in Oaim v. Garm, 1 P. Wms. 723, 
lays down the rule, '* That an agreement entered into upon 
the supposition of a right, or of a doubtful right, thongh it 
after comes out that the right was on the other side, shall be 
binding, and the i*ight shall not prevail against the agreement 
of the parties ; for the right must always be on the one side or 
the other ; and, therefore, the compromise of a doubtful right is 
a sufficient foundation of an agreement." 

A compromise cannot stand if there is knowledge on the one 
side which is withheld from the other. — Brooke v. Mostyn, 
L. J., J. (64), 1114. 

The rule applies to compromises approved of by the court on 
behalf of infants. 

In Stainton v. The Oarron Iron Company, J. (61), 646, Lord 
Justice Turner said : — ** Where one of the parties has claims 
more or less extended against the other, the usual consider- 
ations which apply to cases of compromise, snch as whether the 
parties understood their rights and questions of that natui«, 
although perhaps they ought not wholly to be laid out of view, 
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cattnot have the same decisive effect as might fairiy be attributed 
to them in an ordinary case. The question in such a case is 
not So much what the parties knew of their rights as what they 
intended to do, — whether the compromise which they have 
in^e was meant by them to cover M. the claims, or to which 
of them it was me^nt to apply." On appeal to the House of 
Lords the decree was affirmed. J. (64), 783. 

In HansUp v. Kiftoriy J. (62), 1113, Lord Chancellor West- 
bury stiated that it was a universal rale of law that a release is 
limited entirely by the recitals which precede it. 

In order that relief may be obtained on the ground of 
mistake, a restitutio in integrum must be possible. A change of 
condition may be fatal to the claim. This Was held to be law by 
Lord Romilly in the Bishop of Natal v. Gladstone, 3 E. C. 63 : — 
" A contract was entered into by three parties to it, — the Crown, 
the trustees of the fund on behalf of the contributors, and the 
plaintiff, — and although it is true that this court will occasionally 
refuse specifically to enforce a contract where one of the parties 
who entered into it did so by mistake, and while ignorant of the 
real state of the case, yet, where the contract has not only been 
entered into, but has also been acted upon, and where it is 
impossible to restore all the parties to it to the same position 
which they were in before the contract was made, the Court of 
Chancery never annuls the contract. Who can now restore the 
plaintiff to his former condition in 1853 ? Assume that the 
contributors can truly say : We subscribed this fund to make 
the plaintiff a bishop, with coercive powers inherent in his own 
episcopal jurisdiction. We find that the plaintiff as bishop 
must have recourse to a court of law for that purpose, and we 
therefore annul the engagement. Could any coart listen to 
such arguments, 6r could such a doctrine be admitted to annul 
the contract? All persons are bound to know the law. Igno- 
rance of the law, according to the hackneyed but most necessary 
maxim in our jurisprudence, and indeed in every jurisprudence, 
excuses no one. The contributors must therefore be treated as 
knowing, or as being bound to know, that to enforce the deci« 
siou of the bishop he must have recourse to a court of civil 
jurisdiction, and that the court so resorted to would sit in judg- 
ment upon and review the correctness of the decision to this 
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exfcent — that the conrt would ascertain whether the bishop had 
acted within the scope of his authority, and had proceeded in a 
manner consonant with the piinciples of justice, and the plain- 
tiff might justly say to the contributors : " You cannot now recede 
from your engagement, because that is made manifest to you 
which from the first you must or ought to have been well 
acquainted with.'' 

A most important class of cases involving a compromise are 
those of family arrangements or settlements. 

Lord Chancellor Hardwicke, in Stapilton v. Stapilton, 1 Atk. 2, 
ruled that where an arrangement is for the purpose of saving 
the honour of a father and his family, and is a reasonable 
agreement, if it is possible for a Conrt of Equity to decree a 
performance of it, it ought to be done. In Williams v. Williams^ 
2 C. A. 304, the late Lord Justice Turner, a judge distinguished 
for his mastery of the practice of conveyancers, said: — "It 
has been strongly urged — that is, in argument — that cases 
of family arrangements extend no further than to arrangements 
for the settlement of doubtful or disputed rights.'* But this, I 
think, is a very short-sighted view of the cases as to family 
arrangements. They extend, as I apprehend, much further 
than is contended for on the part of the appellant, and apply, 
as I conceive, not merely to cases in which arrangements are 
made between members of a family for preservation of its peace, 
but to cases in which arrangements are made between them for 
the preservation of its property. The resettlement of family 
estates, upon an arrangement between the father and the eldest 
son on his attaining twenty-one, may well be considered as a 
branch of these cases, and certainly this court does not in such 
cases inquire into the qtmntum of consideration." But there 
ought to be a knowledge of the doubts. Dixon H. L., 4 H. 
L. 606. 

The plaintiff must be consistent. His alternative reliefs must 
be based on the same state of facts giving rise to different con- 
clusions of law. It would be inconsistent to ask for specific 
performance and in the alternative for relief on the ground of 
fraud. — Gawley v. Poolef 1 H. M. 50 ; Fry 484. But the doctrine 
savours too much of scholasticism and technicality and too little 
of natural equity. See also Bagot v. Easton^ 7 Ch. Div. 1. 
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Though in commercial contracts where one party says he is 
unwilling to fulfil it the other may rescind, yet in a suit to 
enforce a purchase of real estate (leasehold) the court would 
not give judgment immediately for rescission and foi'feiture of 
deposit hut only a decree for specific performance against a 
defendant who admitted that he was unwilling to complete and 
did not appear at the trial. — Stone v. Smith, 36 Ch. Div. 188- 
Specific performance without a declaration of lien was refused 
against a defaulter in Taron's case, W. N. 1887. 

Where acting under the terms of the contract defendants 
have rescinded, though specific performance may he no longer 
ohtainahle damages can he sued for. Under the circumstances 
of rescission the court refused to grant an injunction or receiver 
against trustees holding funds for the defendants who had 
rescinded. — Bumay v. Amhaca Batlwayf 7 T. L. B. 545. 1891, 
May 15. 

37- A. plaintiff instituting a suit for the specific 
performance of a contract in writing 
ef^^f^r"*reIoiS may pray in the alternative that, if 
iS^.^^.^i^^^^'^'' the contract cannot be specifically 
enforced, it may be rescinded and 
delivered up to be cancelled ; and the Court, if it 
refuses to enforce the contract specifically, may 
direct it to be rescinded and delivered up accordingly. 

38. On adjudging the rescission of a contract, 

the Court may require the party to 

qtiire^'parTy ^ re^'. whom such relief is granted to make 

^tdtyf **^ ^^ ^^y compensation to the other which 

justice may require. 

Murray v, Palmer. Sudgen's V. & P. 214—216, 



CHAPTER V. 
Op the Canobllation of Instbtjments. 

" Two etymologies of the word GhanceUor or Cancellarius 
have been ofEered. The first is that of Sir Edward Coke, who 
dexiyes the word from the verb cancello, and makes the ohan« 
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cellor nn offieer to cancel invalid grants of the king, by difawing 
cancelH or lattice like lines npon them. Bat an officer to draw 
the royal grants must exist before they could be cancelled, and 
the cancelling wonld be the exceptional duty of snch an officer ; 
and, again, the analogy of Latin etymology requires the word 
cancellator, not cancellarias. The second derives the wdrdi 
from cancelli, as signifying the open bars of a gate, and makes 
the cancellarins to be the officer or nsher of snch gate or 
chancel . From a passage in the works of Ammianns Marcellintrs, 
f. 330^ de advocatis, ** Gamqne intra Canoellomm septa et agi 
coepernnt alicnjas fortunas," we may conclnde that a portion of 
the tribunals was partitioned o£E with cancelli. In the time of 
Theodosius the cancellarins had become a law officer of some 
importance. Thns we read in the Godex Theodosianus, I. xii., 
** Nullas jndicnm ad provinciam sibi commissam secam dncere 
andeat cni domes tici, vel cancellarii nomen imponat nee pro- 
fectnm ad se undecnnqne suscipiat, ne fam» not& cnm bonoram 
pnblicatione plectatur. Pericnlo enim primatnm officii can- 
cellarios sab fide gestornm electos jadicibas applicari jabemns, 
ita at post depositam administrationem per oonCinnnm trienniam 
nee militam deserant et Provincialibns pressentiam sui ex- 
hibeant, quo volentibns sit accusandi eos facaltas." From this • 
passage we may infer that the cancellarins was (he actuary or 
registrar, the person who committed to writing and kept the 
acta of the court. He may also have been the grapharius, or 
the person to reduce to form the pleadings of the litigants. 
Constantine, Novella x., et Leges Longobardornm, ii. 40. It is 
easy to see how the cancellarins, the courtkeeper of an auto* 
cratic emperor, penes quem legum diotandarum et rescriptorum 
ad preces supplicam jus erat, would be a high officer of state.— 
I Gibbon, 353 ; Godex Theodosianus, X. i. viii. Gomment. 
Marvil. 

Thus much is clear that, before Justinian had codified the 
Roman Law, there was attached to the then courts of justice 
an officer called cancellarins^ who acted as a registrar or an 
actuary, and made and kept the acts of the court. Since then 
we find the universities of learning presided over by chancellors 
and bishops, assisted in the administration of their dioceses by 
similar officers, and hence the books sometimes speak of the 
lord chancellor as the king's chancellor." Griffith's InstihiiM 8« 
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39* Any person against whom a written instru- 
When oaneeiia- Hient is void OF Voidable, who has 
to mty be order- reasonable apprehension that such in- 
strument, if left outstanding, may 
cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its 
discretion, so adjudge it and order it to be delivered 
up and cancelled. 

If the instrument has been registered under the 
Indian Registration Act, the Court shall also send a 
copy of its decree to the officer in whose office tjie 
instrument has been so registered, and such officer 
shall note on the copy of the instrument contained 
in his books the fact of its cancellation. 

A testator on bis death bed said to bis execatrix tbat be bad 
tbe bond of B, but wben be died B sbould bave it and tbat he 
should not be asked or troubled for it. His executrix was 
decreed to deliver it up. — Wehett v. Baby, 3 Bro. P, C. 16. 

Section .35a refers only to voidable or termiDablo contracts. 
This section provides for all written instruments whether void 
or voidable. 

A father after paying his son's debts took a bond for the 
amount from the son. On its being proved that he did this as 
a sort of check on his son's behaviour and not as a security to 
be enforced for his own benefit the executors were decreed to 
deliver it up to be cancelled. — Flower v. Martin, 2 My. & Or. 
459. 

Inquiries before a Registrar as to the due execution of an 
instrument and his decision in its favour notwithstanding the 
alleged executor asserted its forgery do not preclude a suit under 
this section. — Mohima v. Jutgul, 1. L. R. 7 0. S. 736. 

A settlement made in contemplation of marriage and delivered 
to but not executed by the husband or trustees was cancelled 
after a lapse of 3^ years on the marriage not taking place. — 
Bond V. Walford, 32 Ch. Div. 238. 

When a marine policy is liable to be completely avoided as 
for example if it had been obtained by misrepresentation delivery 
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ap and oanoellation may be ordered. On the other hand where 
it cannot bo so avoided but there is a good legal defence to an 
action npon it, a decree for cancellation cannot be made. — Thom^ 
tan V. Knight, 16 Sim. 509 ; Brooking v. Mandslay, 38 Oh. Div. 
636. The same principle was applied to an annuity deed. — 
Bromley Y. Holland^ 7 Yes. 3 and by Gottenham, L. C to avoid 
instrnment in Simpson Y. Howden, 3 My. & Gr. 97. In Oooper 
v. Joelf Gampell, L. G., reversed the decision of Romilly, M. B., 
who had ordered an instrnment to be delivered up though there 
was a good legal defence saying that the evidence might be lost 
and so the defence prove worthless. 1 D. F. & J. 240. Campbell, 
L..C. said that if the rule alleged by the plaintiffs existed hardly 
any dispute could ai*ise upon a contract or indeed as to any 
other legal right which might not be made a question of equity. 
S. G. Lord Selborne in Hoare v. Bremridge, said that the court 
has jurisdiction to set aside a contract where there has been 
concealment and misrepresentation. L. B. 8 Gh. Div. 22. 

Where there is danger of the evidence for the defence being 
lost the remedy is not an action for cancellation but a suit to 
perpetuate testimony. — Brooking v. Mandslay Son 8f Field, 38 
Gh. Div. 636. The law as to such suits is thus laid down. If it 
be possible that the matter in question can try the party plaintiff 
be made the subject of immediate judicial investigation no such 
suit is entertained. But if the plaintiff can by no means bring 
the matter into present jadicial investigation (which may hap- 
pen when his title is in remainder or when he is himself in posses- 
sion) equity will entertain such a suit for otherwise the only 
testimony which could support the plaintiff's title might be lost 
by the deaths of his witnesses. Where he himself is in posses- 
sion the adverse party might purposely delay his claim with a 
view to that event — Angell v. Angell, 1 S. & S, 83 ; Earl Spen- 
cer V. Peek, L. B. 3 Bq. 415. 

Illustrations, 

(a.) A, the owner of a ship, by fraudulently representing 
her to be sea- worthy, induces B, an underwriter, to insure her. 
B may obtain the cancellation of the policy. 

(&.) A conveys land to B, who bequeaths it to G and dies. 
Thereupon D gets possession of the land and produces a forged 
instrument stating that the conveyance was made to B in trust 
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for him. G may obtain the cancellation of the forged ini 
ment. 

(c.) A, re^iresenting that the tenants on his land wen 
at will, sella it to B, and conveys it to him by an insirni 
dat-ed the first January 1877. Soon after that day, A f ra 
lently grants to C a lease of part of the lands dated th( 
October 1876, and procnres the lease to be i^egistered nndei 
Indian Registration Act. B may obtain the cancellatio 
this lease. 

(d.) A agrees to sell and deliver a ship to B, to be pai< 
by B*s acceptances or fonr bills of exchange, for sums amo 
ing to Rs. 30,000, to be di-awn by A on B. The bills are dr 
and accepted, bat the ship is not delivered, accor^ng U 
agreement. A snes B on one of the bills. B may obtaii 
cancellation of all the bills. 

40- Where an instrument is evidence of diffei 
rights or different obligations, 

meKybe'^rt": P^^^'<^ ^^7' ^" » V^opev case, cane 
laiy oanoeUed. in part aud allow it to stand for 

residue. 

A person who has divested herself by deed of all intere 
property cantioii because she may be liable on the covenan 
the deed for damages bring a snit for cancellation of a prei 
conveyance on the ground of its being forged. 

It is not competent for a plaintiff to combine in one plaii 
allegation that she did not execnte a sale deed and that i 
did she had not received the consideration. On default of 
ment the plaintiff's remedy is not to have the deed delivers 
to be cancelled but to have the money paid.-^Iyappa v. E 
lakshmammay 1. L. B. 13 M. S. 549. 

A contract to cultivate indigo in different villages in sot 
which cultivation had become impossible, but not throng] 
fault of the plaintiff may be cancelled in part, — Inder v« 0( 
bell, I. L. B. 7 C. S. 474. 

Illustration, 
A draws a bill on B, who endorses it to 0, by whom i 
pears to be endorsed to D, who endorses it to £. G's end 

J8 
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ment ia forged. G is entitled to have snch endorsemeiit can- 
celled, leaving the bill to stand in other respects. 

41* Oo adjudging the cancellation of an instru- 

Powertoreqnire ™®°*^» *'^® Court may require the party 

party for whom to whom 8uch relief is ffranted to 

instrament 18 can- i * • j j.i ^i 

oeUed to make make any compensation to the other 
compeiiBation. ^ijj^jj justice may require. 



CHAPTER VI. 
Of Deglakatory Deoreks. 

" A decree means a formal expression of opinion npon a right 
claimed" no less than snch opinion npon a defence. Griffiths' 
Civil Procedure, p. 2. Declaratory decrees are songht as to 
documents, adoptions, reversioners title, boundaries, registration 
lien or attachments and rents. 

42* Any person entitled to any legal character, 
Discretion of or to any right as to any property, 
SS'o'JL^'of'slSSlS; may institute a suit against any per- 
orrighu son denying, or interested to deny, 

his title to such character or right, and the Court 
may in its discretion make therein a declaration 
that he is so entitled, and the plaintiff need not in 
such suit ask for any further relief : 

Provided that no Court shall make any such 
declaration where the plaintiff, being 

ciarati^.*''''^ ^^" ^^^® *^ ^^^^ further relief than a mere 
declaration of title, omits to do so. 

Explanation, — A trustee of property is a * person 
interested to deny* a title adverse to the title of 
some one who is not in existence, and for whom, if 
in existence, he would be a trustee. 

** Legal character,** In respect of capacity for rights a peraon 
may be either physical or juridical. A single human is a physi- 
cal person. By the term juridical person is meant every one 
other than a human being which is regarded by the law as a 
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snbject of rights for example a trading or other corporation, 
public or private, civil or ecclesiastical. 

A haman beings capacity for rights consists in his or her 
having those qaalities which are necessary in order to hold or 
acquire rights. This capacity for rights may be divided into 
natural and civil. To constitute a natural capacity for rights 
it is necessary not only that the being be born of a woman but 
that he be born with a human form ; a monster is incapable 
of having rights, but a being defectively shaped as to form 
(poi*tentum) possesses the legal capacity. The foetus in the 
mother's womb is regarded as a human being. And all those 
rights which he would have had or acquired if he had been born 
at the time of their accruing are retained for him until the time 
of his birth. But in order that he maj actually acquire them 
it is requisite that he be born as a man or woman alive and 
capable of living. The civil capacity for rights is usually 
spoken of as status sometimes as caput. Status is either public 
or private — public in respect of allegiance to and protection by 
the government — private in respect of personal, commercial and 
family rights. It varies with the sex, age or health of the 
individual. The relative rights of men and women are at 
present undergoing many changes both in England and India. 
Independently of the Penal Code, ss. 82 & 83, infancy or mi- 
nority and majority or full age greatly influence rights by con- 
siderately subjecting minors to the control of their parents and 
guardians. See Griffith's Indian Trusts Acts, p. 92, Court of 
Wards. 

Health of body and mind is one of the greatest blessings that 
Providence voachsafes to human beings, who alas too often lose 
it through their own fault or the fault of their parents. As 
regards the mind, persons are either such has have the full use 
of their reason or such as have not. These latter according to 
the kind and sevei*al degrees of their mental disease are either 
raging mad or suffering from other kinds of derangement as 
lunatics who labour under an unnatural exaltation and the 
insane who labour under an unnatural depression of mind. 
Silliness or stupidity may either accompany mental disease or 
apart therefrom indicate uneducated faculties. Some indivi* 
duals are incurable idiots from the time of their biith. 
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The rights of sUtus also vary with consanguiuity or blood 
relationship and affinity or relationship by marriage. Illegiti- 
mate kindred are viewed with far mach less favour than legiti- 
mate both by the law and i-eligious society. 

Riglits of status in the cases of soldiers, merchants, ambassa- 
dors and wives depend more or less upon the permanent resi- 
dence of the parties upon their presence or absence. 

Absence is either voluntary or compulsory. It may be volun- 
tary where the party has another domicile, compulsory where 
the party is in prison or insane. It may be praiseworthy, blame- 
less or dishonourable. 

Glass and profession and religion especially in India modify 
the general and common rights of all individuals. 

Under the Indian Code of Procedure, 1859, s. 15 and the 
English Act, 1 5 <& 16 Vict. c. 86, declaratory decrees stood upon 
the same footing and were not made unless there was a right 
to consequential relief which if asked for might have been 
given by the court or unless in certain cases a declaration of 
right was required as a step to relief in some other court. — Cox 
V. Barker, 3 Ch. Div. 359 ; K. Natcheary. D. Tever, L. R. 2, Ind. 
Ap. 169. A right to come to the court to have a document or Act 
{e.g., a claim under a nuncupative will) which obstimcted the 
title or enjoyment of property cancelled or set aside or for an in- 
junction Against such obstructions was sufficient to sustain a 
declaratory decree. — S. S, Rai v. M. Dakho, 5 Ind. Ap. 87. 

In a suit by an adopted son against his father for declaration 
of right with consequential relief in a share of certain estate 
the defendant pleaded that he was absolute owner thei-eof and 
in regard to two of the talooks entered in the talookdar's list 
prepared under Act I of 1859. It appeared that under a num* 
ber of family transactions the property in suit had been given 
to the defendant for such interest and with such right of suocea* 
sion to the plaintiff as by virtue of the Mitakshara attaches to 
ancestral immoveable property between father and son. Held^ 
that the plaintiff was entitled to a declaration to that effect. — 8* 
JaicUal v. 8. 8. Bam, 8 Ind. App. 215. T. Koer & T. Koer, is 
the first case reported in the Indian Appeals under the present 
section. One widow by her acts and declarations constituted 
herself a trustee for cai'rying out her husband's will. Heldt that 
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another widow of the same hnsbatid was entitled to a declaratory 
decree. In another suit by a plaintiff entitled nnder the said 
will in remainder after the determination of the life estates of 
the said widows for a declaration of the invalidity of a transfer 
by the first widow. Held, that the salt was maintainable 
althongh declaratory relief might hav6 been refused to him 
as a remote remainderman in a second declaratory suit. 9 Iiid. 
Ap.41. 

The plaintiff must produce evidence not only that they liave 
some rights in respect of the property in question. They most 
give definite proof of the claim alleged. Decree of the High 
Court reversed and that of the subordinate Judge affirmed 
Privy Council. — Maina v. Brymohun, I, L. B. 12 A. S. 687. See 
Griffith's Indian Evidence Acts, ch. vii. 

On the same principle proceeded Bills quia Hniet bills of peace, 
bills to pei-petuate evidence bills de bene esse. 44 on receivers. 

By a bill of peace we are to understand a bill brought by a 
person to establish and perpetuate a right which he claims and 
which from its nature may be controverted by different persons 
at different times and by different actions or where separate 
attempts have already been unsucessfully made to overthrow 
the same right and justice requires that the party should be 
quieted in the right if it should be sufficiently established under 
the direction of the court. The obvious design of such a bill is 
to pi*ocure repose from perpetual litigation and therefore it is 
justly called a bill of peace. The obvious ground of the juris- 
diction in cases of this sort is to suppress useless litigation and to 
prevent multiplicity of suits, by a single action. 

Thus where a party has possession and claims a right of 
6shery for a considerable distance on a river and the riparian 
proprietora set. up seveial adverse rights he may claim a bill of 
peace against all of them to establish his right and quiet his 
possession. Akin to bills of peace are actions to settle a con- 
fusion of boundaries but these latter require a superinduced 
equity* And in cases of mines and collieries courts of equity 
will entertain actions in the nature of those quia timet and bills 
of peace where there is danger that the mine may be ruined 
in the meantime before the right can be established. Story, 
ch. xxii. 



Digitized by 



Google 



142 DSCLABATOBT bSCBSES. [CH. Vt, 

Aciions may be brought to presenre and perpeinate tesfcimooy 
when it is in danger of being lost before the matter to which it 
relates can be made the subject of judicial investigation. The 
jarisdiction is sometimes decried because it leads to a trial on 
written depositions which is deemed by some to be much less 
favourable to the cause of truth than the viva voce examination 
of witnesses. But what is still more important inasmuch as 
these depositions cannot be used till after the death of the 
witnesses and are not indeed published until after their death 
it follows that whatever may be the perjury committed in those 
depositions it must necessarily go unpunished. This testimony 
therefore necessarily has the infirmity that it is not given under 
the sanctions of those penalties which the Penal Ck>de imposes 
upon persons giving false evidence. For these reasons courts 
are reluctant to entertain actions to perpetuate evidence unless 
where it is absolutely necessary to prevent a failure of justice. 

The courts will not perpetuate testimony in respect of a right 
which may be immediately barred by the defendant. But if the 
interest bo a present vested one not liable to such an objection 
it is perfectly immaterial how minute that interest may be or 
how distant its coming into actual possession and enjoyment 
may be. A present interest the enjoyment of which may depend 
upon the most remote and improbable contingency is neverthe- 
less a present estate althoagh with reference to chances it may 
be worth little. But a mere expectancy as that of an heir pre- 
sumptive is not an estate or interest in order to maintain a quia 
timet actio to restrain an apprehended injury the plaintiff must 
prove imminent danger of a substantial kind or that the appre- 
hended danger if it does come will be irreparable. — Fletcher v. 
Bealey, Pearson, J. 28 Ch. Div. 688 ; Earl of Bipon v. Hobart, 3 
My. & K. 169 ; A. G. v. Corporation of Kingston^ 13 W. R. 888 ; 
8alvm V. North Branpeth Goal Oom., L. R. 9 Ch. Div. 705. 

December A. D. 1878, H a Hindu widow in possession by 
way of maintenance of an estate of which R owned one-third 
and P B and S one-third jointly made a gift thereof to N. H 
died January 1879. R & P, B and S joined in suing N for a 
declaration of their proprietary right to two-thirds of the estate 
and to have the deed of gift set aside. The court trying the 
suit treated it as one for a mere declaration of right and dis* 
missed it on the ground that the plaintiffs had omitted to sue 
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for possession. November 1879. B & P, B and S again joined 
in sning N this time claiming possession of tbeir two-thirds and 
to have the deed of gift set aside- Eeldj that the decision in 
the first snit was not a res judicata and a bar of the objects of the 
second suit. — Bam v. Ndkched, I. L. R. 4 A. S. 261. 

Subsequent to a decree for partition of an ancestral estate 
the creditors of one of the parties obtained a decree against 
their debtor. Eeld^ that they could not obtain a declaratory 
decree that the partition decree so far as it affected the plain- 
tiff's interests was fraudulent and colorless. — Bam v. Bukmin, 
I. L. R. 7 A. S. 884. 

See Bai v. MulcJiand, I. L. R. 9 B. S. 355. 

A Muhammadan having no interest in certain property 
brought a suit for declaration that it was wuqf. Held, not 
maintainable under this section though possibly it might have 
been under s. 539 of the Civil Procedure Code, see Griffith's 
edition.— Wajid v. Dranat-Ullah, I. L. R. 8 A. S. 31. 

Where a widow's possession is only by consent of the plain- 
tiff's entitling her merely to receive the profits for her mainte- 
nance before seeking to obtain a declaratory decree the plaintiff 
should bring ejectment. Where a deed mortgages only a 
widow's share she is not entitled to a declaration. — Bholai v. 
Kali, I. L. R. 8 A. S. 70. 

It cannot be said that under no circumstances can a daughter's 
son maintain a declaratory suit during the lifetime of his mother 
or maternal aant in respect of his maternal grandfather's pro- 
perty to the full ownership of which he has a reversionary 
right.— -iSan^ v. Beo, I. L. R. 8 A. S. 365. 

An improper or irregular exercise of the discretionary power 
does not in itself constitute sufficient ground for the reversal of 
a decree which is not open to objection in respect of jurisdiction 
or the merits of the case and is so covered by s. 578 of the Civil 
Procedure Code by Griffith. — Muhammad v. Khudu, I. L. R. 
9 A. S. 622. See also 8ant v. Deo, I. L. R. 8 A. S. 365. 

A vendor who has given a covenant for title has no right 
under this section against a mortgage alleged to be fraudulent 
which has been merged in the decree where the mortgage deed 
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of the public who formally olainiB to use such lands as a publio 
road and who thereby has endangered the title of the owner. 
To such a suit it is unnecessary to make the Secretary of State 
a party. Such an order is not barred under s. 137 of the Crimi-> 
nal Procedure Code, I. L. H, 14 C. S., 60 overruled,— Ofet*n» v. 
Ram, I. L. R, 15 C. S, 460. 

An owner of land may bring the suit against any one of the 
public who formally claims to use such road as a public road 
and has thereby endangered the title of the owner. The 
Secretary of State is not a necessary party. The suit is not 
barred by an order under s. 137 of the Criminal Procedure Code, 
see Griffith's edition.— O^Mwi v. Bam, T. L. R. 15 C S. 460 ; 
Khodahuhsh v. Mouglai, 14 C. S. 60 overruled. S. C 

August 1878, M pledged his ship to C as security for a bond 
debt of 1,500 Rs. repayable by two instalments in Febrnary and 
August 1879, December 1878, S seized the ship and sold it in 
French territory. C immediately made a claim on the proceeds. 
The French court required him to produce a copy of an English 
court's judgment acknowledging and sanctioning C's claim 
against M. C sued S to obtain a declamtion of his right to 
recover the amount due to M on his bond. Held, that whether 
or not his lien was destroyed by the sale of the ship in French 
territory, C was not entitled to any of the proceeds of the sale 
either at the date of the sale or of his claim in the French court 
and the denial by S of C's riorht gave C no cause of action. — 
Ghitamhara v. Muthaya, I. L. R. 5 M. S. 330. 

A joint Hindu family consisting of three brothers enjoyed an 
undivided one-third share of certain lands. One member sued 
the others for partition of the family property claiming to have 
his right declared to receive one-third of the ^hare of the 
family*s profits from the lands. Held, that the court was not 
debarred by the provisions of s. 42 from granting the relief. — 
Panchanadayyan v. Nailkandayyan, I. L. R. 7 M. S. 191. 

By an agreement between S and M members of the same 
Hindu family it was arranged that certain immoveable property 
dedicated to charitable uses by the family should be managed 
by M subject to the supervision of S and that M should render 
accounts to S and observe certain conditions. S sued M in the 
court of the District Munsif and prayed for M's removal from 
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and his own appointment to the office of manager. The property 
exceeded the limits pecuniarily of the jarisdiction. HeM, that 
as S could not sue for M's removal from the office without praying 
for hift ejectment from the property the suit was not maintain- 
able. — Souachala v. Manilca^ I. L. R. 8 M. S. 516. Where an actual 
suit from the office is not involved a declaratory suit will lie.— 
Banumuja v. Devanayalcay I. L. B. 8 M. S. 361. 

The plaintiff's uncle's sons of R a deteaseed Hindu brought a 
suit as reversioners of R for a declaration that certain alienations 
made by M the widow of R were not binding beyond the life 
of M. Held, that the suit would lie,— ^Oreeman v. Wahuri, 
8 C. S. 12 approved; Qangayya v. Mahalahshmi, !• L. R. 
10 M.S. 90. 

The plaintiff's uncle's sons of R a deceased Hindu brought a 
suit as reversioners of R for a declaration that alienations made 
by M the widow of R were not binding beyond her lifetime. 
Heldy notwithstanding, I. L. R. 8 Cal. 12, that the suit was 
maintainable. — Qangayya v. Maha^akshmi, I. L. R. 10 M. S. 90. 

The restrictions must be held to refer to the consequential 
relief properly obtainable by the plaintiff as against the defend- 
ants in the suit and not to extend to the case of all third parties 
who may possibly support some of the contentions of the defend* 
ant's suit as the tenants of a small portion of land who had 
attorned to the defendants. — Stibramanyan v. Parmashwaratif 
I.L. R. IIM. S. 116. 

The intervention of two life estates does not preclude the 
reversioner from obtaining a declaration of his interest in land. 
— Kandammi v. Akkammal, I. L. R. 13 M. S. 195. 

Illustrations. 
(a.) A is lawfully in possession of certain land. The in- 
habitants of a neighbouring village claim a right of way across 
the land. A may sue for a declaration that they are not en- 
titled to the right so claimed. 

(6.) A bequeaths his property to B, C and D, * to be equally 
divided amongst all and each of them, if living at the time of 
my death, then amongst their surviving children.* No such 
children are in existence. In a suit against A's executor, the 
Court may declare whether B, and D took the property 
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abflolatelj, or only for their lives, and it may also declare tHe 
interest of the children before their rights are vested. 

(c.) A covenants that if he should at any time be entitled to 
property exceeding one lakh of mpees, he will settle it npon 
certain trusts. Before any sach property accrues, or any per- 
sons entitled under the trusts are ascertained, he institutes a 
suit to obtain a declaration that the covenant is void for uncer- 
tainty. The Court may make the declaration. 

(d.) A alienates to B property in which A has merely a life- 
intereet. The alienation is invalid as against C, who is entitled 
as reversioner. The Court may in a suit by C against A and B 
declare that C is so entitled. 

(e.) The widow of a sonless Hindti alienates part of the pro- 
perty of which she is in possession as such. The person pre- 
sumptively entitled to possess the property if he survive her, 
may, in a suit against the alienee, obtain a declaration that the 
alienation was made without legal necessity and was therefoi-e 
void beyond the widow's lifetime. 

(/,) A Hindti widow in possession of property adopts a son 
to her deceased husband. The person presumptively entitled 
to possession of the property on her death without a son may, 
in a suit against the adopted sou, obtain a declaration that the 
adoption was invalid. 

(g,) A is in possession of certain property. B, alleging that 
he is the owner of the property, requires A to deliver it io him. 
A may obtain a declaration of his right to hold the property. 

(h.) A bequeaths property to B for his life, with remainder 
to B's wife and her children, if any, by B, but if B die with- 
out any wife or children, to C. B has a putative wife, D, and 
children, but C denies that B and D were ever lawfully married. 
D and her children may, in B's lifetime, institute a suit against 
and obtain therein a declaration that they are truly the wife 
and children of B. 

43. A declaration made under this chapter is 

binding only on the parties to the suit, 

Effect of decia- persons claiming through them respec* 

tively, and, where any of the parties 

are truBteeS; on the persons for whom, if in exist'* 
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ence at the date of the declaration, such parties 
would be trustees. 

Illustration. 
A, a flindti, in a suit to which B, his alleged wife, and her 
mother are defendants, seeks a declaration that his marriage 
was duly solemnized and an order for the restitution of his con- 
jugal rights. The Court makes the declaration and order. C, 
claiming that B is his wife, then sues A for the recovery of B. 
The declaration made in the former suit is not binding upon C. 



CHAPTER VII. 
Of the Appointmknt of Rkoeivebs. 
, ., ., 44- The appoiatineutof a Receiver 

Appointment of ^Ti .f*. . 

reoeivera discre- pending a suit IS a matter resting m 
tionary. ^j^^ discretiou of the Court. 

The mode and efiect of his appointment, and his 
Reference to rights, powers,duties and liabilities^ 
Code of Civil Pro- are regulated by the Code of Civil 
^^'>"'' Procedure. 

A receiver appointed pending a suit represents all the parties 
interested, hut one appointed in the case of an insolvent judg- 
ment-debtor is the agent of the creditors aud not also of one 
claiming adversely to them as a mortgagee. E. P. Warren, L. 
R. 10 Ch. Div. 222. Griffith's Indian Insolvency, p. 175. 

The court cannot undertake the management of a going con- 
cern but it may appoint an interim receiver for a limited pur- 
pose that does not displace the management and may so leave 
it eventually to continue. — Const v. Harris^ T. & R. 517 ; Hall 
V. Holly 3 M. & G, 79. Ordinarily on the death of one of two 
partners the other is entitled to the management for the purpose 
of winding up and he may even be appointed receiver. — PhiUpa 
V. Atkinson, 2 Br. C, C. 272. See Griffith's Institutes of Equity, 
pp. 123—128. The liability and rights of sureties for receivers 
do not difEer in principle from th6se of other sureties but they 
cannot claim to be discharged at their own request except 
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perhaps under special cireumsUticeB. — Orifith r. CMffiih, 2 Yes. 
Jr. 400. 

As to the powers of certain courts to appoint receivers as to 
a receiver's liabilities and the appointment of a collector. See 
Griffith's Civil Pi-ocedare Code, pp. 170—171, Ch. XXXVI, 
ss. 503—506. 

Section 503 is as follows : '* Wiienever it appears to the 
court to be necessary for the realization, preservation or better 
custody or management of any property moveable or immove- 
able the subject of a suit or under attachment the court may by 
order — (a) appoint a receiver of such property and if need be 
remove the person in whose possession or custody the property 
may be from the possession or custody thereof (c) commit the 
same to the custody or management of such receiver, and (d) 
grant to such receiver sach commission on the rents and profits 
of the property by way of remuneration as the court thinks fit 
and all such powers as to bringing and defending suits and for 
the realization, management and protection, preservation and 
improvement of the property, the collection of the rents and 
pi*ofit8 thereof, the application and disposal of such rents and 
profits and the execution of instruments in writing as the owner 
himself or such of those powers as the court thinks fit." 

*' Every receiver so appointed shall (e) give such security (if 
any) as the court thinks fit duly to account for what he shall 
receive in respect of the property; (f) pass his accounts at 
such periods in such form as the court directs ; (g) pay the 
balance dne from him thereon as the court directs and (h) be 
responsible for any loss occasioned to the property by his wilful 
default or gross negligence. Nothing in this section authorises 
the court to remove from the possession or custody of property 
under attachment any person whom the parties to the suit 
or some or one of them have or has not a present right to 
remove." 

The Indian cases decided on the sections are collected in Mr. 
Griffith's Commentaries, pp. 170 — 171. The modern English 
cases are collected at p. 374 of the same work* 

Not only does justice redress wrongs when committed by 
damages or specific performance it sometimes by way of precau- 
tion prevents anticipated mischiefB. The party seeks the aid 
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of (he oonrt beoause he fears some f ature probable injury to his 
rigbiiB or iiiiei*e8is. The manner in which this aid is given 
depends npon cirbamstanoes. The courts somefcimes interfere 
by the appointment of a receiver to receive rents or other 
income, sometimes by an order to pay a pecuniary fund into 
court, sometimes by directing security to be given or money to 
be paid over and sometimes by the mere issuing of an injunc- 
tion or other i*eraedia1 process thus adapting their relief to the 
precise nature of the particular case. 

In regard to trust property the jurisdiction is equally applic- 
able to cases where there is a present right of enjoyment and fo 
cases where the right of enjoyment is future or contingent. 
The object in all such cases is to secure the preservation of the 
property to its appropriate uses and ends and wherever there is 
danger of its being converted to other purposes or diminished 
or lost by gross negligence the interference of a court becomes 
indispensable. Thus if property in the hands of a trnstee for 
certain specific uses or trusts express or implied — See Griffith's 
Indian Trusts Acts, p. 103, 231 — is in danger of being diverted 
or squandered to the injury of any claimant having a present or 
future title thereto the administration will be undertaken by 
the court. 

Executors and administrators are treated as trustees of the 
assets of the deceased party. If there is danger of waste of the 
estate or collusion between them and the debtors whereby the 
assets may be subtracted the court will interfere and secure the 
fund and in case of collusion will order the debtors to pay the 
amount of their debts into court. 

So in property which is not ti'ust but is future contingent or 
a remainder in respect of the enjoyment, protection may be 
obtained if the party in possession is acting v^rongfally. 

The purchaser of a coal mine sued to rescind the contract on 
the ground of fraud but it was essential to its existence that the 
mine should be kept in a going state and the purchaser was in 
possession, on the application of the purchaser a receiver and 
manager was appointed pending the suit the costs thereof to 
abide the result.— Gt66s v. David, L. R. 20 Eq. 373. 

Where extensive karvaad estates in Malabar are under the 
management of a karnaven or where a member of a Hindu 
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family is to be regarded as agent or manager for the others and 
he is misapplying and wasting the property, a proper ease may 
be made out for the appointment of a i*eceiver. In the absenoe 
of fraud or acts of malicious and destructive waste the court 
will not generally interfere at the instance of a person alleging 
a mere legal title in himself against one in possession. — Talbot v, 
Hope Scott, 4 E. <£; J. 96 ; Garroto v. Farrior, L. R. 3 Ch. Div. 728. 

Two trustees of personal property disagreeing with a third and 
acting alone a receiver was appointed at the instance of a bene- 
ficiary, — Swale V, Sioale, 22 Bea. 584. Misconduct, waste or im- 
proper disposition of the trast property by the trustees or apart 
and incapacity of the other part to pi*event it. Actual danger 
from bad character, drunken habits or great poverty but not 
mere insolvency are several grounds for appointing a receiver. — 
Everett v. Prythergch, 12 Sim. 367; I. R. Johnson, L. R. 1 Ch. Div. 
325, 12 Ves. 4, 1 Mad. 46. A plaintiff insured in a society brought 
an action on behalf of himself and other insurers chargin&r a 
loss of funds through the negligence of the directors and the 
dishonesty of the secretary. H obtained the appointment of a 
receiver and an injunction against parting with the assets or 
collecting them. — Evans v. Coventry^ 9 D. M. & O. 511. 

An injunction may be obtained against one partner who mis- 
conducts himself but a partnerahip receiver will not be appointed 
unless there is an entire dissolution of the partnerj^hip or there 
be facts which if proved at the hearing would entitle to a decree 
for a dissolution. Lindley 1017; Ohapman v. Beach, 1 J. & W. 
594. Actual dissolution is not necessary. Exclusion of one or 
more partners by another or anothers is sufficient. — Wilson v. 
Greenwood, 1 Swan. 481 ; Harding v Glover, 18 Ves. 281. 

A few words upon the general rights of a receiver and their 
incidents may be useful. By the appointment of a receiver of 
rents and profits the court becomes virtually the landlord. 
Should they belong to an infant the receiver's possession is that 
of the infant. But where the rights of different parties to the 
action are adverse his possession is that of the party who ulti- 
mately prevails. He can take no serious legal step without the 
authority of the court. Should a stranger claim an adverse 
interest he should apply to the court by motion before commenc- 
ing an action. A receiver may be appointed of property subject 
to the rightful lien of another person. And if in the nature of 
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an equitable execution the reoeiverahip will if in time prevail 
against the claim of an official liquidator, the more especially if 
the liquidation be in a foreign country. — Sooiith des mataux v. 
McLson §r Barry, 0. A., April 15, 1891. But see and consider the 
French Code de commerce, s. 446 '^nantissement.'* 

Mere poverty of the party will not of itself constitute a 
sufficient ground but there must be other ingredients to justify 
the appointment. 

So where there are several incumbrancers on an estate as the 
first incumbrancer is entitled to the possession of an estate and 
the receipt of the rents and profits, the court will not deprive 
him of such possession of the rents and profits except upon 
sufficient ground. But if the first incumbrancer is not in 
possession or does not desire it, or if he is paid off or if he 
refuses to receive what is due to him there a receiver may be 
appointed upon the application of a subsequent incumbrancer. 
But the court is cautious not to disturb prior rights or equities 
and therefore before it acts finally it will endeavour to ascertain 
the priorities and equities of all the incumbrancers and then it 
will apply the funds which are received according to such 
priorities and equities in case the incumbrancers entitled there- 
to make a seasonable application for the purpose. 

The English courts do not interfere with executors and 
adrainistratora on slight grounds. Whenever therefore the ap- 
pointment of a receiver is sought against them it is necessary 
to establish by suitable proofs that there is some positive loss or 
danger of loss of the funds ; as for instance, some waste or misap- 
plication of the funds or some apprehended danger from the 
insolvency or personal fraud, misconduct or negligence of the 
executor or administrator. 

There is no limit to the power of the court to appoint a re- 
ceiver except only the requisite of its being just and convenient. 
— Pecue V. Fletcher, 1 Ch. Div. 273. In an action for partition 
where one of the co-owner's is in occupation though not exclu- 
sive of the property the court has appointed a receiver until the 
hearing, — Porter v. Lopez, 7 Ch. Div. 358. In an action to enforce 
specific performance of a parol agreement to execute a bill of 
sale of personal chattels before the appearance of the defendant 
there being an immediate danger of the chattels being disposed 

20 
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of. — Taylor v Eekersley, 2 Ch. Div. 302. Where in an administra- 
tion action the defendant the sole surviving ezecntor and trustee 
had been oondemned to pay the costs in an action to test the 
validity of the will and an execution had been issued against 
him and there had been a return of '' no goods on application of 
the present plaintiffs who were executors of a deceased executor 
and creditor of the testator and als^o a residuary legatee a receiver 
of the proceeds of sale of part of the testator's realty and of the 
rents of the other part and of the outstanding personal estate 
was grAntedJ*—Gaidthorpe v. Oaidthorpe, W.N. 1878, 91. In a 
creditor's administration snit the plaintiff should immediately 
apply for a receiver to prevent the executor or administrator 
paying creditors in full. I. R. Radcliffe, 7 Ch. Div. 733. In an 
action for specific performance of a lease of a farm a decree 
was made for the defendant. The plaintiff having appealed 
was appointed receiver withont giving security upon his under- 
taking to abide by any order which the court might make. — 
Hyde v. Warden^ 1 Ex. D. 309. A receiver was appointed at 
the instance of a plaintiff who had recovered judgment agaiust 
a debtor whose only interest in land was an equity of redemp- 
tion. — Anglo-Italian Bank v. Davies, 9 Ch. Div. 275. A receiver 
for a married woman entitled for life for her separate use to 
dividends upon stock was similarly appointed. — Bryant v. BuU^ 
10 Ch. Div. 153. A receiver was appointed at the instance of a 
mortgagee for both legal and equitable property. — Pease v. 
Fletcher, 1 Ch. Div. 273. In an action for ejectment where the 
defence was that the plaintiff was only a sub-mortgagee. — Beat 
and Personal Advance Go. v. McOarthy, 40 L. T. 878. Where a 
legal mortgagee of business premises as an hotel was prevented 
by the mortgagor from taking possession. — Truman 8f Co, v. 
Bedgrave, 18 Ch. Div. 547. In the case of a bankrupt adminis- 
trator. I. R. Hopkins, 19 Ch. Div. 61. 

Who may be receiver ? The plaintiff in cases of emergency. — 
Taylor v. Eckersley, 2 Ch. Div. 302, and under special circum- 
stances. — Hyde v. Warden, 1 Ex. D. 309 ; but not the plaintiff's 
solicitor. I. R. Lloyd, 12 Ch. Div. 447 one of the members of a 
dissolved partnership in certain cases. — Sargant v. Bead, I Ch. 
Div. 600 ; the manager of a mining company in a suit by the 
debenture holders for foreclosure. — Peek v. Trinsmaran Iron Oo,^ 
2 Ch. Diy, 115. But not the secretary of a land and building 
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society in a suit by the Depositors. Conservative Bailding 
Society, A. D. 1891 — 3. An unpaid vendor of a company in 
voluntary liquidation and unable from insolvency to carry on the 
work.— B^Ze v. Betters Colliery, 2 Ch. Div. 726. A plaintiff was 
appointed an interim receiver upon an ex parte motion before 
appearance of the defendant without security for 14 days or until 
a receiver should be appointed on reference to chambers. He 
undertook to deal with the property only under dii*ection of 
court and to abide by any order as to damages or otherwise.— 
Taylor v. Eclcersley, 2 Ch. Div. 802. 

In England a receiver may be appointed by order of the court 
in all cases in which it shall appear to the court to be just or 
convenient that such order should be made ; and such order 
may be made either unconditionally or upon such terms and 
conditions as the court shall think jast ; and whether the 
estates claimed by both or by either of the parties are legal or 
equitable. Judicature Act, 1873, s. 23. 

A receivei-ship order ascertains at the date when it is made 
the rights of the parties obtaining it. Should the property be 
in the hands of another party who has a lien upon it execution 
may be postponed thereby but the right to execution is still 
ascertained. — Levajseur v. Mason 8f Barry, April 15, 1891, C. A. 

An order in an action by judgment-creditors appointing one 
of their number, without security, receiver of the stock in trade 
does not make them secured creditors against the official assignee 
in insolvency. It is not an equitable execution. I. B. Dickinson, 
0. A. 22 Q. B. D. 187. 

An execution proved in a creditor's action for £115 due to 
him by his testator. He had handed over to the receiver on his 
appointment assets exceeding £115 and afterwards paid a credi- 
tor £700 for which he was surety with interest. Held, that the 
executor had priority as to £115 as he might have retained the 
same but could only stand in a creditor's place as to £700 with- 
out interest because when that became due the right of retainer 
had ceased. I. B. Harrison, 32 Ch. Div. 395, following I. B. 
Jones, 31 Ch. Div. 440, 

Where land is liable to be taken in execution the appointment 
of a receiver is equivalent to a completed execution and delivery 
of land. I. B. Pope, 17 Q. B. D. 743. But where land has been 
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actually taken in execntion in a creditor's snit his title is not 
displaced by the subsequent appointment of a receiver. I. B. 
Hobson, 33 Ch. Div. 493. 

An order appointing a receiver of an Indian officer's pension 
is bad. Army Act, 1881, s. Ul.— Lucas v. Harris, 18 Q. B. D. 
127. 

Under the present practice a mortgagee in possession is 
entitled to the appointment of a receiver notwithstanding he 
has been paid all his interest and costs out of rents received by 
him while in possession and that he has surplus rents in his 
hands. — Mason v. Westoby, 32 Oh. Div. 206 ; cf. Sollory v. Leaver, 
L. R. 9 Eq. 22. 

After judgment for foreclosure absolute the action being at 
an end the plaintiff cannot obtain an order for a receiver even 
though the conveyance of the property to the plaintiff remains 
to be settled.— TFt7/« v. Luff, 38 Ch. Div. 197. 

Mortgagor in possession held liable to pay an occupation rent 
from date of demand by receiver only and not f i*om date of 
receiver's appointment. — Yorkshire Banking Co, v. Mullan^ 35 
Ch. Div. 125. 

When the court has appointed a receiver of a partnership 
business during an action it is an interference with him for a 
partner's son to send circulars soliciting customers of the firm. — 
Helmore v. Smith, 35 Ch. Div. 449. 

The remuneration of a receiver and manager appointed by 
partners to wind up their business is to be quantum meriut and 
is not governed by any scale. — Prior v. Bagster, W. N. (1887), 
194. 

It is the duty of a receiver and manager appointed until sale 
to carry on the business so as to protect the assets not to impose 
onerous liabilities on the firm by undue speculation. — Taylor v« 
Neate, 39 Ch. Div. 538. 

A receiver may be appointed for the purpose of enforcing an 
order for payment of money into court. I. R. Whiteley, W. N. 
(1887), 137. 

An order obtained by judgment-creditors appointing a receiver 
to deceased debtor's chattels and business was set aside on the 
application of the debtor's executor the court being of opinion 
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thab the ciroamsUnces of the case did not justify the appoint- 
ment. — Manchester Banking Co, v. PorWfwow, 22 Q. B. D, 173. 

The conrt does not interfere with an executor's right of 
retainer by appointing a receiver at the instance of the plaintiff 
in a creditor's administration action merely because the executor 
will pi*obab]y exercise his right to the prejudice of the general 
body of creditors nor unless it is shown that the assets are being 
wasted. I. R. Wells, 45 Ch. Div. 569. 

A receiver and manager of a business was appointed with a 
direction to collect the assets and pay the debts. Held, that this 
did not give a creditor of the business after the testator's deatli 
who was not a party to the administration suit the right to 
come to the court for an order that the receiver should pay his 
debt even though the amount of the debt was ascertained and 
undisputed.— i^ZttTwieW v. Blundell, W. N. (1886;, 125. 

Where there are several incumbrancers of an estate the first 
is entitled to possession of the estate and to the receipt of the 
rents and profits of which the court will not deprive him without 
sufficient cause. — Bowe v. Wood, 2 Jac. & Walk. 554. His title 
to possession disentitles him in ordinary cases to a receiver 
seeing that he can help himself without one. — SoUory v. Leaver, 
L. B. 9 Eq. 22. 

After an order had been made for the administration of the 
real and personal estate of a testatrix her sole executor and 
trustee became insolvent. The court of appeal held that a 
receiver ought to be appointed and that the fact that the 
assignee was not before the court was not a sufficient reason for 
refusing one. I. B. Johnson, L. B, 1 Gb. Div. 325. 

The Judicature Act, 1873, s. 25, § 8, enables a courtin England 
to appoint by interlocutory order a receiver in all cases in which 
it shall appear to the court to be just or convenient that such 
order should be made and to make the order conditionally or 
upon terms and conditions thought to be just by the court. In 
a suit for money lent the plaintiff had obtained judgment 
against the defendant's husband and wife. Upon his application 
ex parte he was appointed without giving security receiver of 
the income of the wife's reversionary interest under a will.— 
Fuggle v. Bland ^ Wife, 11 Q, B, D. 711, 

Partnership property consisted of mines, plant and slaves in 
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Brazil put into shares and sold in England in the form of 
scrip, transferable by deliverj. The defendant and another at a 
meeting of shareholders had been appointed sole directors and 
trustees of the property. The associate had died and disputes 
had arisen. It was that an owner of shares porchased in the 
mai-ket might maintain a bill against the defendant as sole sur- 
viving trustee for an account of the receipts and payments of 
the debts of the association and the division of the profits. 
The defendant left England after the filing of the bill and 
pending a motion for a receiver. Held, that the plain ti£E had 
an equity to have the property secured by the appointment of a 
receiver. Sheppard v. Oxenford, 1 Kay & J. 49]. 

A person who is prejudiced by the conduct of a receiver ap- 
pointed in a suit by way of equitable execution^ought not with- 
out leave of the court to commence a fresh suit to restrain the 
proceedings of the receiver even though the act complained of 
was beyond the scope of the receiver's authority but ought to 
make an application for such relief as he is entitled to in the 
action by which the receiver was appointed. — 0. A. Searle v. 
Choat, 25 Ch. Div. 723. 

A receiver may prove against a debtor's estate in insolvency 
though the effect be to discharge the debtor and entitle him to 
a legacy which otherwise might have been applied to the debt. 
— Armstrong v. Armstrong^ L. R. 12 Eq. 614. 

In an action to foreclose the mortgnge of a public house the 
mortgagee may obtain an order for a receiver and manager but 
not until judgment an order that the mortgagor should give up 
possession. — Truman Hanbury 8f Oo.^ 18 Ch. Div. 547, W. N. 
(1890), 121. 

A receiver appointed in an action is not in a position to pre- 
sent an insolvency petition against the debtor in respect of a 
sum of money the debtor has omitted to pay him under order of 
the court because there is no debt due to the receiver. I. R. 
Sacker, 0. A. 22 Q. B. D. 179. Griffith's Indian Insolvency, 
p. 43. 

A n^ortgagee who has once taken possession of the mortgaged 
property cannot relinquish possession at his pleasures. As a 
general rule the court will not relieve him from the res* 
ponsibilities which he has so assumed and appoint a receiver. 



Digitized by 



Google 



SE0.44.] APPOINTMENT OF BBCIIVERS. 159 

A legal mortgagee has no absolute right to a receiver. — Mason 
V. Westohy, 32 Oh. Div. 206 considered. T. R. Prythergch, 
42 Gh. Div. 590. 

There is qo power in one partner in the absence of special 
power from his co-partner or evidence of a special course of 
dealing to accept shares in a company even though fully paid 
up in satisfaction of a debt due to fche firm. Nor has the court 
jurisdiction in the winding up of the partnership to confer on a 
receiver greater powers in this respect than a partner would have 
had. L. R. 8 Oh. Div. 831, Weikersheim's case explained. — 
Niemann v. Niemann^4& Oh. Div. 198. 

S being entitled to an entire property subject to a mortgage 
a judgment-debtor shortly before the death of S applied for a 
receiver by way of equitable execution. The motion was ad- 
journed and in the meantime S died. Held^ that after the death 
of S and in the absence of a party to represent his estate a receiver 
could not be appointed. — Atkins v. Shephard^ 43 Oh. Div. 131. 

What is commonly called equitable execution is not in fact 
execotion but equitable relief granted because there is some 
hindrance to the ordinary process of execution. It is therefore 
subject to the equitable rule that all parties interested should be 
before the court. S. 0. & Griffith's Institutes of Equity, p. 222. 

As a general rule the liquidator should be appointed receiver 
for the debenture holders. But if they have already appointed 
a receiver under special powers given them by their security the 
court will not displace him by the liquidator. Joshua Stubbs, 
Limited, 189 1, 1 Gh. Div. 187. See Griffith's Indian Companies Act. 

The court on the application of the only debenture holder by 
consent appointed the managing director receiver and also 
manager of the business pending realization, and settled the 
terms as to wages, current expenses, accounts and immediate 
realization, — MakinsY. Perey Ibhotson 8f Sons, 1891, 1 Oh. Div. 133. 

The court will appoint a receiver to protect the debenture 
holder's security if it be in jeopardy owing to the company's 
insolvency although the principal is not immediately payable 
nor the interest in arrears. — McMahon v. North Kent Ironworks^ 
1891, W. N. 38; Bissil v. Bradford Tramways Sf Go., 1891, W. 
N. 51. 
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CHAPTER VIII. 
Op thb Bnpobobmbnt of Poblio Dqtibs. 

The riglit to issue the prerogative writ of mandamas for 
which ordei*8 under this chapter are suhstituted was part of the 
original civil jurisdiction of the presidency high courts. The 
high court of Allahabad and the chief courfe of the Punjab not 
possessing such jurisdiction the chapter does not apply to them. 

This chapter in the conditions of the order substituted for 
the writ of mandamus expresses '* the results of an experience 
of centuries gained by superior courts in England working 
without statutory limits to their jurisdiction." They shew 
very clearly the proper limits of peremptory interference even 
when there has been an excess of jurisdiction or a failure to 
exercise it by the lower court. " It is very desirable that there 
should as far as possible be a complete agreement of principle 
between ther working of the high court at its original and 
appellate sides in giving effect to kindred jurisdictions. The 
terms imposed on the one may well serve for guidance to the 
other branch of this court unless they contravene some law 
which the latter branch has to administer." Where the legis- 
lature intends the fii*st stage of a judicial inquiry to be the last 
also ; where it intends possible errors in such inquiry to be set 
right by an appeal, the supersession by the high court of the 
designated courts would be a usurpation by whatever motives 
it might be induced. — Shiva v. Jbwto, I. L. R. 7 B. S. 341. 

45. Any of the High Courts of Judicature at 

Power to order ^ort William, Madras, and Bombay 

pnbiioBeryants mav make an order requiring any 

and others to do •'.r, j.i.uj j?i "^ 

certain specific speoiiio aot to DO uone or foroorne, 
^^^' within the local limits of its ordinary 

original civil jurisdiction, by any person holding a 
public office, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court of 
Judicature : provided — 

All prosecutors whose charges are dismissed by the Presi- 
dency Magistrates are afEected by the order of discharge and 
are therefore entitled under s. 170 of the Presidency Magistrates 
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Act to obtain copies of the orders made by and of the deposi* 
tions taken before the Magistrate. Sach a light will be 
enforoed under the present section. Em. I. L. B. 8 0. S. 166. 

The granting of a prerogative writ of mandamus is discre- 
tionary and such writ will not be granted where there is 
another remedy equally convenient, beneficial and effectual open 
to the applicant at the time when it becomes necessary to resort 
to one or other of the remedies. Therefore the court refused 
the writ to enforce a transfer of shares in a company for which 
purpose the Companies Act had provided a special remedy. — 
B, V. Lamhourne Valley Bailway Company ^ 60 L. T. Rep. 
N. S. 54. Griffith's Indian Companies Act. 

The courts can also enjoin the alleged performance of a 
public duty by a person acting as but not really being a public 
officer. The person professed to be a surveyor under the 
Public HeaUh Act. — Lewis v. Weston-super-inare Local Board, 
4 Ch. Div. 55. 

In England mandamuses have been issued to municipal and 
other corporations to railway and other companies to poor law 
guardians to local boards to district and burial boards to sewer 
drainage and inclosure commissioners to churchwardens and 
vestries to road and river trustees to railway commissioners 
and other public bodies. They have also been issued to such 
high officers as Lord Lieutenants of counties to sheriffs, trea- 
surers of a county or town surveyors, parish or district officers, 
gaolers, savings bank managers, directors and registration 
officers and very recently to a Master of the high court of 
Justice to compel him to tax the costs of a party entitled to 
them.— Q. v. Manley Smith, L. R. 12 Q. B. D. 481 ; Pearson v. 
Great Northern BaiL, L. R. 7 Q. B. 785 n; cf. Armytage v. 
Wilkinson, L. R. 3 App. Gas, 355 ; Bell y. Master in Equity ^ 
2 App. Cas. 563. 

(a) that an application for such order be made 
by Booie person whose property, franchise, or per- 
sonal right, would be injured by the forbearing or 
doing (as the case may be) of the said specific act ; 

The National Deht Act, 1870, s. 51, provides for the transfer 
to the National Debt Commissioners of all stock no dividend 
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whereon is claimed for 10 years before the last day on which a 
dividend thereon becomes payable. Section 52 provides for the 
entry in a book of the particulars of the ownership and for 
the list being open at the nsual honrs of transfer for inspection. 
On argument of a rnle for a mandamus to enable the servants 
of a company to inspect whose business it was to have inform- 
ation ready to give persons who wished to consult them with 
a view to making a claim to the stock. Held, that only persons 
directly interested in the stock could claim inspection and that 
roandamns should not be granted. — Q. v. Bank of England, 1891, 
April 9. A rational curiosity, or a desire to obtain information 
on a general subject to ascertain facts which may be useful in 
an ulterior proceeding is not a gronnd for an order to inspect 
public books. For use of them as evidence in a legal proceed- 
ing the order is usually granted. 6 A. & E. 99, 

A demand should first be made by the party injured on the 
person or body bound to perform, and their refusal should be 
proved to the court. This, however, is not a rule of law but 
prudent advice. 

" In England,^* a mandamus has never been gi*anted to deprive 
of an office,— Q. v, St. John's College, 4 Mod. 233 ; Shortt 289, 
A. D. 1887, But it is open to argument whether the compre- 
hensive words of this section do not confer upon the Indian 
High Courts such power at least indirectly if not directly. In 
England the remedy would be by quo warranto. 

" Franchiney Thus may be enforced the election and the 
admission (with the performance of all requisite formalities) to 
various public offices of persons entitled to admission and the 
restoration to snch offices or franchises of persons wrongfully 
removed therefrom. But a court will not order a restoration 
where it will be the duty of a corporation to remove the 
applicant again for a preceding neglect of duty, — Q, v, Oriffithsy 
5 B. & Aid. 736, 

(&) that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent on such 
person or Court in his or its public character, or on 
such corporation in its corporate character ; 

The application ought not to be premature. E). P. Parkes, 
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9 Dowl. 614 ; nor be unreasonably delayed. — B, v. Leeds Navi' 
gation, 11 A. & E. 316. 

" Oourt" Where the duty is of a judicial character a man- 
damus is granted only where there is a refusal to perform it in 
any way ; not when it is done in one way rather than another.— 
Q. V. Lichfield, 7 Mod. 218 ; Q. v. London, 24 Q. B. D. 213 ; 
Lawson v. Ldbouchere, 1879, Nov. 27. But a judicial discre- 
tion exercised unjustly or arbitrarily is ground for a man- 
damus. 

The public duty must be an imperious one, that is, one as to 
which no liberty of choice as to the performance or non-perform- 
ance of it is left with the officer or tribunal that has to dis- 
charge it. — U. V. Fowey, 2 B. & C. 591. But in public statutes, 
that is acts of a legislature words only directory, permissory or 
enabling may have a compulsory force where the thing to be 
done is for the benefit or in advancement of public justice," 
Cairns, 0., L. R. 5 App. Gas. 225. Whether the word may is to 
signify must is to be solved from the context the particular pro- 
visions or from the general scope and object of the enactment 
conferring the power. Id. 235. 

Conveyance of goods by a railway company established by the 
legislature is a public right. Davis, H. L. 1895, May 10. 

(c) that, in the opinion of the High Court, such 
doing or forbearing is consonant to right and justice ; 

Bight seems to refer to the individual, justice to the general 
system. The Latin word jus includes both the English ideas 
while justice includes intention, Griffith's Institutes 82, 2 c. 

For instances where the prerogative writ of mandamus has 
been granted. See E. P. Lee, Ell. Bl. & Ell. 863; Q. v. South- 
ampton. It has been granted to compel the admission or res- 
toration of the applicant to an office or franchise of a public 
nature, spiritual or temporal, to academical degrees to the use 
of a temple, for the production, inspection or delivery of public 
books or papers ; for the surrender of the property of a cor- 
poration, for the affibcing of its seal and to compel the holding 
of a court. 

A mandamus was granted to compel a municipal officer to pay 
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the costs of a prOBectitor and his witnesseB pnrsnant to the order 
of the criminal judge.— E. v. Oswestry, 12 Q. B. 239, 

A discretion vested in an individual or body of persons may 
be called in question on the ground of malicious feelings 
indulged in by him or them towards the applicant or on the 
ground of some personal or private interests adverse to his.-^ 
5. V. Darlington, 12 L. J. Q. B. 128. 

If the inferior court in which is vested a discretion of a 
judicial kind lays down and acts on arbitrary or unjust rules 
for the exercise of it the High Court may interfere. 

(d) that the applicant has no other specific and 
adequate legal remedy ; and 

The existence of a specific civil remedy was always an objeo^ 
tion to the issue of a mandamus. 1. B. Nathan, 12 Q. B. D. 161. 
— Q. V. Registrar of Joint Stock Oompanies, 20 Q. B» D. 430. 

Where the applicant is legally entitled to a sum of money 
and has no other means of obtaiuing it a mandamus will be 
granted for the purpose. — B. v. Longhorn, 17 Q. B. 77. 

A sexton claimed a mandamus to compel the executrix of the 
late sexton to deliver up the keys of the temple. The applica- 
tion was refused as the applicant could get new keys, the keys 
of a church not being like an emblem or muniment of of&ce. 
Anon. 2 Chill. 265. 

" Adequate,** the order is not cumulative but substitutionary 
where harshness or other objection can reasonably be urged 
against the ordinary remedy. — B, v. Windham, 1 Cowp. 377. 

(e) that the remedy given by the order applied 
for will be complete. 

An impossible act will not be ordered. Bristol B. Co*, 3 Q. 
B. D, 10. 

Bremptiong from Nothing in this section shall be 
such power. deemed to authorise any High Court — 

(J) to make any order binding on the Secretary 
of State for India in Council, on the Governor- 
General in Council) on the Gorernor of Madras in 
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Council, on the Governor of Bombay in Council, or 
on the Lieuteuant-Governor of Bengal ; 

Denman C. J. said : ** That there can be no mandamus to the 
sovereign there can be no doubt both because there would be 
an incongruity in the Queen commanding herself to do an act 
and also because disobedience to the writ of mandamus is to be 
enforced by attachment."— jB. v. Powell, 1 Q. B. 361.(1) gtin 
it is not to be supposed that persons aggrieved are altogether 
without a remedy. Griffith's Civil Procedure Code, p. 161, 
contains a chapter of fourteen sections entitled ^' Suits by or 
against Government or public officers." This of course has to do 
with the mode of procedure it does not profess to give a remedy 
where none existed ordinarily as did the writ of mandamus. 
The prerogatives of the crown may be and are openly discussed 
and investigated in courts of justice and the crown '* allows a 
remedy against itself for any infringement of the subject's right 
provided such remedy be sought where it can be had." Broom's 
Constitutional Law^ note to the Banker's Case 14, State Trials 1. 
The constitution of England said Lord Holt, 14 St. Jr. 784, 
" has wisely distributed to several courts the determination of 
proper causes but has left no subject in any case where he is in* 
jured without his adequate remedy if he will go to the proper 
place for it." For an illegal invasion of his liberty he should 
proceed by writ of habeas corpus ; — See Act X of 1875 and 
Griffith's Criminal Procedure Code, ch. xxxvii respecting direc- 
tions of the nature of a habeas corpus— to obtain the revoca- 
tion of a crewn grant whether for inventions or of property by 
writ of scire facias, as to Indian patents for inventions, see Act 
XV of 1859 ; for an illegal invasion of the right of property he 
should proceed by petition of right. A petition of right is in 
England the appropriate mode of procedure whei*e the crown has 
through misinformation or inadvertence possessed itself of the 
lauds, goods or money of a subject the object of the petition being 
to obtain restitution or oompensation where restitution cannot 
be had. It is also appropriate where the claim arises out of a 
contract as for goods supplied to the crown or for the publio 
service.— J?arow de Bode v. Q., 8 Q. B. 208, 3 H. L. Cas. 449 ; 

(X) A mandainiui was granted againcit the Queen's tax oommisBionerfl. 
Q. y, C, 21 Q. B. D. 818; but refused agaiost the Secretary of State for 
War.^A. V. i9., 1891 1 S Q. B. 826. 
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Churchward v.JQ., 6 B. A S. 807 ; L. B. i Q, B. 73 ; Q. v. Com. 
of Inland i2., 21 Q. B. D. 569. Semble, it might be made avail- 
able for the recovery of a legacy. — Byves v. Duke of Wellington^ 
9 Bea. 579. 

(g) to make any order on any other servant of 
the Crown, as such, merely to enforce the satisfac- 
tion of a claim upon the Crown ; or 

(A) to make any order which is otherwise ex- 
pressly excluded by any law for the time being in 
force. 

46. Every application under Section 45 must be 

founded on an affidavit of the person 
^Application how ^j^red. Stating his right in the matter 

in question, his demand of justice and 
the denial thereof ; and the High Court may, in its 

discretion, make the order applied for 
thereon.^ ® ^ " ' ® absolutc in the first instance, or refuse 

it, or grant a rule to show cause why 
the order applied for should not be made. 

If, in the last case, the person. Court or corpora- 
Order in alter, tiou complained of shows no sufficient 
T^iUe. cause, the High Court may first make 

an order in the alternative, either to do or forbear 
the act mentioned in the order, or to signify some 
reason to the contrary and make an answer thereto 
by such day as the High Court fixes in this behalf. 

47. If> the person, Court or corporation to whom 

or to which such order is directed 
eremptory order, ^jg^j^gg jjq auswer, or makes an insuffi- 
cient or a false answer, the High Court may then 
issue a peremptory order to do or forbear the act 
absolutely. 

of ^^' -^^^^y order under this chapter 
and"pp^\om; shall bc executed , and may be appealed 
^^^^' from, as if it were a decree made in 
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the exercise of the ordinary original civil jurisdic- 
tion of the High Court* 

See Griffith's Civil Procedure Code, pp. 79-131, 183-209. 

49* The costs of all applications and orders under 
this chapter shall be in the discretion 
of the High Court. 

A court has inherent jurisdiction on equitable grounds of 
ordering a party who wrongly sets it in motion to pay the costs. 
I. R. Bombay Civil Fund Act, 1882 ; C. A. 40 Ch. Div. 288. 

50- Neither the High Court nor any Judge 
Bar to iMoe of thereof shall hereafter issue any writ 

mandamuB. of maudamUS. 

" Any writ of mandamus,^* This includes the high prerojrative 
and statutory writs. A mandamus to examine witnesses in India 
under 13 Geo. Ill, c. 63, would be called a statutory mandamus. 

51* Each of the said High Courts shall, as soon 
Power to frame ^^ Conveniently may be, frame rules to 
"»^«"- regulate the procedure under this 

chapter ; and until such rules are framed, the prac- 
tice of such Court as to applications for and grants 
of writs of mandamus shall apply, so far as may be 
practicable) to applications and orders under this 
chapter. 



PART IIL 
OP PREVENTIVE RELIEF, 

The student of comparative jurisprudence may find the 
following sketch of the history of injunctions (taken from Mr. 
Griffith's Institutes of Equity, pp. 247-253) interesting and its 
statement of principles instructive. 

Injunctions, 

I. Interlocutory and Final, 
II. To restrain Proceedings in other Courts. 

I. Not only do the courts of equity investigate, adjudicate 
upon, and enforce equitable rights by decree, they also interfere 
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in a finmmary way to prevent or stay the oomroission of an 
injary by an order called an injnnetion. Thns, pending litiga* 
tion, the property is taken into the custody ; forged bills of ex- 
change, and other like documents obtained through fraud, and 
instruments which may be used wrongfully, are ordered to be 
given up or cancelled. The committing of waste, the destruc- 
tion of an easement, as by bnilding opposite to windows, is 
restrained. An interim order for an injunction may be obtained, 
and that either ex parte or on notice. If the plaintiff seeks it 
ex parfce, he must bring all material facts to the knowledge of 
the court.— FtiZ/er v. Taylor, J. (63), 743, V.-O. Wood. A 
stronger case of acquiescence is necessary for defence at the 
hearing than on an interlocutory motion.-— JbAn^on v. Wyatt, 
J. (63), 1333, L.J. The inteiim order is made on the condi- 
tion of the plaintiff undertaking to abide by an order to be 
made as to damages, in case the court should thereafter be of 
opinion that the defendant had sustained any damages by the 
injunction which the plaintiff ought to pay, and sometimes on 
the further condition that plaintiff will accept short notice of 
motion to dissolve the injunction. 

The utility of the remedy by injunction is very apparent in 
cases where, though the common law courts will give a remedy, 
irrepaitkble damage may be done meanwhile. These cases are 
exceptional, for where there is an entire want of privity between 
plaintiff and defendant, and the defendant is a mere wrong-doer 
at law, the equity courts do not usually interfere. 

Thus, where a miller let down water so as to inundate his 
neighbour relief was granted. So where a railway company 
blocked up the access to the station of the plaintiffs, another 
railway company, by a strong barrier or stockade, partly on a 
public footpath and partly on lands belonging to the plaintiffs, 
and the plaintiffs filed a bill alleging that the injury would be 
irreparable and that the defendants had no colour of title, Yice- 
Ghancellor Wood granted an interim injunction to restrain the 
trespass, though by a stranger.— Lomion and North- Western 
Railway Company v. Lancashire and Yorkshire Railway Oom- 
pany, 4 E. 0. 174 

A prayer for a writ of injunction may be added whenever 
required to the prayers in ordinary bills. One advantage of 
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the addition is that tbe writ may be obtained, should the sob- 
sequent conduct of the defendant render it necessary, with 
rapidity. 

IL Tbe student of Roman law can hardly have failed to 
perceive the analogy of the in junction to the interdicta exhibi- 
toria, prohibitoria, restitutona. It is very marked in the fact 
that on principles of equity the interdict restrained, as the 
injunction does at the present day, common law actions. We 
purpose to say a few words on the controlling power exercised 
by the equity courts of the Chancery, (1.) Over other courts ; 
(2.) Over applications to parliament. 

(1.) The dispute between Coke, L. C.J., and Ellesmere, 
L.C., touching this jurisdiction is related in our chapter on the 
Origin and History of the Chancery. It is to be remarked that 
the chancery court does not act as a court of appeal ; it merely 
prevents an unconscientious use being made of strict legal process 
by fraud or accident, and bills in the nature of a new trial are 
discouraged. And the court will not, at least at the present 
day, allow its process to be made auxiliary to a new jurisdiction, 
as that of Inclosure Commissioners, on the mere ground that 
they have miscarried. — Bateman v. Boynton, 1 C. A. 368, L.J. 
It might have been thouf^ht that an action at law would have 
been rendered independent of the Chancery by those sections of 
the Common Law Courts Procedure Act, 1854, which enable 
them to award writs of injunction against the repetition of an 
actionable wrong, and make it lawful for the defendant, or the 
plaintiff in replevin, in any cause in which if judgment were 
obtained he would be entitled to relief against such judgment 
on equitable grounds, to plead the facts, which entitle him to 
such relief, by way of defence, and for the plaintiff to avoid 
such plea on equitable grounds. The reason why such is not 
the case is that these courts cannot mould their judgments for a 
decision of part of a question, nor make a modified decision pro 
tempore, reserving for future consideration the position of 
claimants yet in their infancy or yet to be born, their and other 
rights. The issues in the common law pleadings result in 
unconditional decisions, yes or no, on the questions : Was there 
a right in the plaintiff ? Was there a breach or injury by the 
defendant ? It is, therefore, only where Chancery would grant 
a decree without condition, doing thereby final if not complete 

22 
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justice, that eqnitabid defences and replications are permitted. 
—Wahley v. Froggart, C.E., J. (63), 1248. Again, the new 
jurisdiction is permissive; it does not abrogate, but is con- 
current with, that of the Chancery. — Stewart v. The Qreat 
Western Railway Company, (65), 627, L.O. Westbury. 

A defendant who is prosecuted both in Chancery and at Law 
for the same matter might, after complying with certain pleading 
regulations, obtain an order that the plaintiff elect in which 
court he will proceed. Cons. Ord. xlii, r. 5. 

Proceedings in the Ecclesiastical, Admiralty, County, and 
recently in the Divorce and Matrimonial Cause Court, in a suit 
for restitution of conjugal rights, have been restrained. The 
case from the Divorce Court was that of Hunt v. Hunt. The 
question was the obligatory force of an agreement in a separa- 
tion deed not to sue for restitution. Ex relatione the writer, 
and J. (62), 85. Whether that eminent equity jurist. Lord 
Chancellor Westbury, did not, in deciding that such an agree- 
ment was obligatory, somewhat infringe on the policy and inten- 
tion of the act establishing the Court of Divorce and Matrimo- 
nial Causes, is open to doubt. See and consider Anguez v. An- 
guez, 1 P. M. & D. 176; WilUams v. Williams, S.K. 178; Bow- 
ley V. Fowley, 1 H. L., S. & D. 63. Hunt v. Hunt was upheld 
in Besant, 12 Ch. Div. 605 ; Hart, 18 Ch. Div. 670. 

(2) While the courts of equity and law declare and enforce 
rights, it rests in the wisdom of the legislature to create new 
and abrogate old ones. It is difficult to conceive how an appli- 
cation to parliament can, in accordance with the theory of the 
constitution, be enjoined. There have been cases, however, in 
which such application has been in effect enjoined. The use of 
funds for obtaining an Act of Parliament to extend the purposes 
of a company has been restrained on the ground of breach of 
trust, — Heathcote v. North Staffordshire Railway Company^ 2 M. 
A G. 100; At.'Oen, v. Corporation of Norwich, 16 Sim. 225. 
And where the directors of a railway company gave a check 
for 10,000Z. to their engineer, it being supposed that the money 
was to be employed in applications to parliament, he was 
ordered to account.— Grai/ v. Whalley, "The Times," 23rd 
Feb. 1864. 

In Stevens v. The South Devon Railway Company, 20 L. J.^ C. 
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491, Lord Romilly held that the principles applicable to private 
partnerships were not to be applied too strictly to companies 
with pablio duties and interests^ and allowed the directors, though 
opposed by one class of shareholdera, to apply to parliament, but 
not to use for that purpose the company's funds. In Bteele y. 
North Metropolitan Railway Company^ 2 0. A. 237, Lord Chelms- 
ford said that the court had power to restrain an application to 
parliament, but it was difficult to conceive a case in which it 
would be done. And accordingly, where an agreement as to the 
purchase of land had been inserted in a railway bill, and opposi- 
tion in parliament was consequently foregone, an application 
by the company to parliament to repeal the agreement was not 
forbidden. 

When the Common Law Courts of England were united with 
the Equity Courts (Judicature Act, 1873, s. 25.) Section 8 
enacted that *' an injunction or mandamus may be granted or a 
receiver appointed by an interlocutory order of the court in all 
cases in which it shall appear to the court to be just or conve- 
nient that such order should be made and any such order may bo 
made either unconditionally or upon such terms and conditions 
as the Court shall think just ; and if an injunction is asked either 
before at or after the hearing of any cause or matter to prevent 
any threatened or apprehended waste or trespass such injunction 
may be granted if the court shall think fit whether the person 
against whom the injunction is sought is or is not in possession 
under any claim of title or otherwise and (if out of possession) 
does or does not claim a right to do the act sought to be res- 
trained under any colour of title and whether the estates claim- 
ed by both or either of the parties are legal or equitable." 

The English system further provides for the inspection of 
articles and the sale of those which are of a perishable nature. 
R. S. 0. O. L. 



CHAPTER IX. 
Of Injunctions Gbnkrally* 
52* Preventive relief is granted at the discretion 
Preventive relief ^^ ^^^ Court by injunction, temporary 
how granted. or perpetual. 
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" Difcretton,*^ It is not eiiongh thai there is a point to be 
decided which the plaintiff is fairly raising for there is a further 
question namely whether interim interference on a balance of 
convenience or inconvenience to the one party or other is or is 
not expedient. 

Where the alternative is interference or probable destruction 
of the property then the court is very ready to lend its aid 
immediately even at considerable risk that it may be encroach- 
ing on what may turn out eventually to be the legal rights of 
the defendant. — Wilson v. Wilson, 1 H. L. C. 638. Should how- 
ever the injury threatened to the plaintiff be limited to his being 
retarded or embarrassed by the new contract or deed the court 
will more readily listen to suggestions by the defendant that 
his rights will be prejudiced by interference. — Shrewsbury Bail. 
V. S. 8r B. Bail, 20 L. J. 574 Ch. 

The cases in which the English Chancery granted an in- 
junction on proceedings in another court are not applicable to 
India, where the court of proceeding can inquire into the 
matter. Since the present Act only a higher court can grant 
an injunction to a subordinate court, A co-ordinate court cannot- 
— Dhuromdhur v. Agra Bank, Limited, I. L. R. 4 C. S. 380. 

53» Temporary injunctioDS are such as are to 

continue until a specified time, or 

Temporary in- until the further order of the Court. 

junctions. _, , , j , . t i. 

They may be granted at any period of 
a suit, and are regulated by the Code of Civil Proce* 
dure* 

A perpetual injunction can only be granted by the 

decree made at the hearing and upon 

unctwM^^ ^^' ^^^^ merits of the suit : tlie defendant 

is thereby perpetually enjoined from 

the assertion of a right, or from the commission of 

an act, which would be contrary to the rights of the 

plain tifF. 

" Code of Civil Procedure.*' See Griffith's edition, pp. 166-168, 
sections 492 & 493 are as follows : Section 492, *' If in any suit 
it is proved by affidavit or otherwise (a) that any property in 
dispute in a suit is in danger of being wasted, damaged or 
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alienated by any party to the suit or wrongfully sold in execu- 
tion of a decree, or (b) that the defendant threatens or is about 
to remove or dispose of his property with intent to defraud 
his creditors, the court may by order grant a temporary injunc- 
tion to restrain such act or give such other order for the purpose 
of preventing the wasting, damaging, alienation, sale, removal 
or disposition of the property as the court thinks fit or refuse 
such injunction or other order." Section 493, " In any suit for 
restraining the defendant from committing a breach of contract 
or other injury whether compensation be claimed in the suit or 
not the plaintiff may at any time after the commencement 
of the suit and either before or aft6r judgment apply to 
the court for a temporary injunction to restrain the defendant 
from committing the breach of contract or injury complained 
of or any breach of contract or injury of a like kind arising 
out of the same contract or relating to the same property 
or right. The court may by order grant the injunction on 
such terms as to the duration of the injunction keeping an 
account giving security or otherwise as the court thinks fit or 
pefuse the same." The section then proceeds to provide for 
cases of disobedience. The next section directs notice to be 
given to the opposite party, section 495 makes an injunction to 
a corporation binding on its members and officers. Any order 
for an injunction may be discharged or varied or set aside by the 
court on application made thereto by any party dissatisfied with 
such order, s. 496. The next section enables the court to award 
compensation to the defendant for issue of injunction on insuffi- 
cient grounds. The Indian cases decided upon these sections 
are set out in Mr. Griffith's Commentaries, p. 166, &o. And the 
modern English cases in which injunctions have been granted 
or refused at pp. 364 & 365. 

« Wasting,** It is waste to change the nature and value of 
the property as by destroying works of irrigation, removing 
principal buildings, cutting down timber unfit for use or adapt- 
ed only for ornament. — Lowndes v. Bettle, 10 Jur. N. S. 226. 
Taking away minerals though a destruction of property is not 
necessarily waste when so doing is the proper usufruct of them. 
^Eaigh v. Jaggar^ 2 Coll. C. C. 231. 

Pending a suit to enforce a general claim against a man there 
cannot be an injunction to restrain him from dealing with or 
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parting with property not being property specifically in dispate 
in the suit. — Robinson v. Pickering^ 16 Ch. Div. 660. 

A purchaser alleging fraad in the seller to him of large iron 
works obtained an injunction to restrain for a time the seller and 
the seller's money into whose name the investments of the pur- 
chase-money had been transferred from parting with the pur- 
chase-money. — Small V. Attwoodf 1 Younge 533. 

Upon an undertaking by the plaintifE to have the affidavit 
re-sworn and filed a temporary injunctitm extending over the 
next motion day was granted in an action where the affidavit in 
support of the application had been sworn two days before the 
issue of the writ.— Green v. Prior, W. N. 1886, 60. 

A motion to discharge an ex parte injunction on the ground of 
its having been obtained by misrepresentation is proper although 
the injunction is about to expire. — Wimbledon Local Board v. 
Croydon Sanitary Authority, 32 Ch. Div. 421. 

A plaintiff to whom an interlocutory injunction was granted 
gave an undertaking to pay damages. Subsequently the defend- 
ant died and the action was continued against his heiress at law 
and executor was dismissed with costs. Held, that the heiress 
at law was entitled to an enquiry as to damages. — Skeppard v. 
Gilm^e, W. N. 1887, 242. 

An undertaking as to damages is not to be confined to damages 
sustained by the party against whom the injanction isgi*anted. 
— Tucker v. New Brunswick Trading Co., 44 Ch. Div. 249. 

An application for an interim injunction to restrain the publica- 
tion of a statement in a peerage as to the legitimacy of 
applicant refused. No case being shown for exceptional inter- 
ference of court. — Poulet v. Chatto and Windus, C. A. W. N. 
1887, 230. 

A libel will not be temporarily restrained when there is col- 
lusion between the parties. — Monson v. Tussaud, 9 Rep. 177, 
1894; 1 Q. B. 671. 
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CHAPTER X. 
Op Pbepetual Injunctions. 

The remedy of specific perfoi*mance relating as it does to 
active duties deals in the main only with contracts, while the 
remedy of injunction havinfif to deal only with neg^ative duties 
deals not only with contracts but also with torts and with many 
other subjects ; among them, subjects of a purely equitable nature. 
Specific performance is a primary remedy when granted without 
regard to the question whether damages could be accurately 
computed for a breach of the duty in question. It is a primary 
remedy in sales, leases and other dispositions of land. Injunction 
is the primary remedy in many other classes of cases than those 
relating to land. 

(1) When an nnwan*an table advantage of the process of law 
is taken as by levying a judgment after a compromise or upon 
property not subject thereto. 

(2) Alienation of pereonalty as where the title to stock is in 
dispute under two wills or where the title is controverted between 
principal and agent. 

(3) Inequitable sales as where a party is abusing a trust or 
other authority. 

Generally in cases of fraud, accident and mistake equity has 
an original and primaiy jurisdiction. (Griffith's Institutes, 
p. f75.) And it follows that an injunction to restrain the 
taking of an advantage in such cases might regularly be granted 
without inquiring whether damages could not be accurately 
computed and made a just equivalent in favor of the plaintiff. 
1886, Story, §861. 

Whenever the parties are resident within a country the courts 
of that country have full power to act upon them personally 
with respect to the subject of suits fn a foreign country as the 
ends of justice may require and with that view to order them 
to take or omit to take any steps or proceedings in any other 
court of justice whether in the same country or in any foreign 
country. — Hope v. Oarnegiey L. R. 1 Oh. 320, (foreign admin- 
istration).— -JJai'Mie V. Baillie, L. R. 6 Eq. 176; E. P. Tait, 
U R. 13 Eq. 311 ; T. R. Chapman, L. R. 15 Eq. 95. 
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Undue and vexatioas litigation in the home country maj be 
enjoined.— McHenry v, Lewis, 21 Ch. Div. 202; 22 Ch. Div. 
397; Dawkins v. Saxe Weimar, I Q. B. D. 499. 

54- Subject to the other provisions contained 
„ . , . in, or referred to by, this chapter, a 

Perpetual m- » x i • • i.« "^ u I A 

junctions when perpetual injiinction may be granted 
granted. ^^ prevent the breach of an obligation 

existing in favour of the applicant, wliether ex- 
pressly or by implication. 

What has been said of the English Jndicatnre Act maj 
with eqaal propriety be said of the Specific Relief Act. The 
legislntnre '*has somewhat enlarged the powers of the court 
but in the matter of injunctions it has done nothing to alter the 
principles which have been laid down as to the exercise of its 
powers where principles have been established as just and con* 
venient. — Thesiger, L. J., Qaskin v. Balls, 13 Oh. Div. 329. 

"Jiw^." Justice in its most comprehensive sense includes 
equity. Equity, Justice and Equality are defined or described 
by Mr. Griffith in the Institutes of Equity, pp. 20—22. 

" Convenient** In doubtful cases arguments drawn from in- 
convenience are of great weight. Coke Litt. 66a ; 6 CI. & Pi. 671 ; 
I H. Black. 61. And so arguments of inconvenience are some- 
times of great force in construing a written instrument as 
to the question of intention when equivocal expressions are 
used. Yet where the words admit only of one meaning, incon- 
venience proves only a want of foresight in the settler and does 
not justify the court in departing from the words. The same 
is the rule where a proposition of law requires interpretation. — 
Pike V. Hoare, 2 Eden. 184 ; 3 B. & C. 471. Defects in the 
law are to be remedied by the legislature not the judge. The 
judge interprets he does not make the law. Vaughan, 37, 38. 
However the law will more readily suffer a private mischief 
than a public inconvenience. Coke Litt. 97 b. ; Hobart 224. 

In construing an act of the legislature the same principle 
applies. Where the words have a necessary meaning that must 
be adopted whatever be its inconvenience. 1 01. & Fi. 646. 
" But unless it is very clear that violence would be done to the 
language of an act by adopting any other construction any great 
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resoli whiob migbi result from th&i anggetted may oerlaialy 
afford fair ground for supposing that it could not be what was 
contemplated, by the legislature and will warrant the court in 
looking for some other interpretation.-r^Doe v. Norton^ 11 M. <!^ 
W. 928 ; Broom Oh. Di\r. IV. 

Griffith's Civil Procedure Code, s. 493, speaks of contract and 
compensation, see p. 171. 

** Gontracty The question may be simply one of contract or 
be governed by the doctrine of notice. Plaintiffs had erected a 
new cupola clock and bell and in consideration thereof the 
defendants had contracted that the ringing a church bell at a 
certain hour in the morning should be discontinued during the 
lives of the plaintiffs and the survivor of them. An injunction 
against the breach of the contract was granted which the con- 
tract being a negative one was tantamount to a specific per- 
formance. 

Where there is a contract of sale and purchase with muifU^l 
restrictive covenants as to the use of laud sub-purchasers taking 
with notice of such restrictions are> bonud thereby. As to the 
imputation of notice the evidence and scope of each oase xaxmt 
be weighed.— JTea^ea v. Lyon, L. R. 4 Cb. 218; UemU v. (hw- 
lishaw, 9 Ch. Div. 134 ; 1 Oh, Di v. 866 ; Master v. Hansard, 4 Ch. 
Div. 718; Kemp v. Bird, 5 Ch. Div. 978. 

Whrn^e a contract baa beeiii broken it is no deieaoe that the 
other paarty haa suffered no damage it is for the other party to 
judge whether he will insist upon specific performance or not.-^ 
A, Q. V. Ittd. K&ni,h.n. 3 Cb. 100; Manners v. Johnston, I Cb. 
Div. 673. Tendera for a supply of stone having been invited by X 
it was (Agreed by A, B, C & D quarry owners that B should not 
tender that C & D shpuld tender above A's price aud that A 
should buy certain quantities of B, C ft D. B did tender and 
the tender was accepted. A obtained an injunction aigainst B 
who was thus left liable to a suit for damages by X. — Jones v. 
N<yrth, L, R. 19 Eq. 426. 

Wb^e a contract is executed already ibc bremxh of oue 
covenant may be enjoined though there be other covenants the 
breaicb of which could uQt be enjoiucd. 

*^ Pecuniarti compensation cannot he gof*^ aa whero a defendant 
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is a pauper and has committed a trespass entitling to substantial 
damages. — Hodgson v. Duchf 2 Jur. N. S. 1014. 

In connection with sales and hayings of land injunctions have 
been granted by the English courts not against action by 
mortgagee for mortgage debt after contract to sell, for deposit 
by purchaser pending seller's action for specific performance, 
breach of covenant where it has not been displaced by acquies- 
cence ; but against carrying on business after sale of goodwill ; 
against ejectment by judgment-creditor of purchaser in posses- 
sion ; grantee of riparian owner only if damage proved ; landlord 
vendor distraining pending completion ; payment of money for 
purchase until discharge of solicitor's lien ; polluting percola- 
ting underground water ; purchaser from heir or devisee paying 
purchase-money away from creditor resale by vendor pending 
contract ; sale by trustees in breach of trust ; against waste by 
purchaser in possession; withdrawing support of contiguous 
ground or house ; against railway company for mortgagee ; for 
person whose estate has determined since notice to quit ; against 
railway entering, taking part only of house, working traffic on 
failure to pay. Sngden's Vendors and Purchasers. Griffith's 
Indian Trusts Act. An act for the acquisition of land for public 
purposes and for Companies Act X of 1870. 

If buyer and seller quarrel and both claim the deposit the 
auctioneer may bring a suit of interpleader and obtain an 
injunction on payment of the money into court. — Farehrother v. 
Prattenty 6 Pri. 303. A seller will be enjoined against conveying 
away the legal estate or selling it to a third person. Sngden, 
5th April 1813. So injunctions may be granted against the 
agents of the parties. S., 5th April 1813 ; but the seller's agent 
is not a trustee for the buyer. — Sainahury v. Jones^ 2 Bea. 462. 

One of several co-sharers in a mahal having begun to erect 
certain kachcha buildings upon the common land another co- 
sharer 3 or 4 days after the building had commenced brought a 
suit for an injunction to restrain the continuance thereof on the 
ground that the defendant was ousting the plaintiff as a co- 
sharer from a portion of the common land. It was found that 
the defendant was building upon land which was in excess of 
the share that would come to him on partition and that on 
partition the plaintiff could not be adequately compensated. 
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Held, thafc the plaintiff was entitled to a perpetual injunction 
against farther building directing the existing bnilding to be 
pulled down and prohibiting future building as exclusive owner. 
On appeal it rests on appellant to show that discretion had 
been wrongly exercised. Straight, J., and Griffith's Evidence 
Acts.— iSAaii V. A. Singh, I. L. R. 12 A. S. 436. 

When such obligation arises from contract, the 
Court shall be guided by the rules and provisions 
contained in Chapter II of this Act. 

When the defendant invades or threatens to 
invade the plaintiff's right to, or enjoyment of, pro- 
perty, the Court may grant a perpetual injunction 
in the following cases (namely) : — 

(a) where the defendant is trustee of the pro- 
perty for the plaintiff ; ,) 

• 

(6) where there exists no standard for ascertain, 
ing the actual damage caused, or likely to be caused, 
by the invasion ; 

Damages were given for obstruction from part of bnilding 
already erected, and an injunction against farther erections. 
Dreyfus, 1894, 1 Ch. Div. 276. 

(c) where the invasion is such that pecuniary 
compensation would not afford adequate relief ; 

{d) where it is probable that pecuniary compen« 
sation cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent 
a multiplicity of judicial proceedings. 

Explanation. — For the purpose of this section a 
trademark is property. 

See note p. 175-177. 

Illustrations, 
(a.) A lets certain land to 6, and B contracts not to dig 
sand or gravel thereout. A may sue for an injunction to res- 
train B from digging in violation of his contract. 
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(6.) A traetee threatens a breach of trust. His co-trastees, 
if any, should, and the beneficial owners inaj, sue for an in- 
jundiion to prevent the breaoh. 

(c.) The directors of a public company are about to pay a 
dividend oat of capital or borrowed money. Any of the share- 
holders may sue for an injunction to restrain theih. 

(d,) The diriectors of a fire and life insurance company are 
about to engage in marine insurances. Any of the sharehoklers 
may sue for an injunction to restrain ikkem. 

(e.) A, an executor^ through misconduct or insolvency, is 
bringing the property of the deceased into danger. The Court 
may grant an injunction to restrain him from getting in the 
assets. 

(/.} A, a trustee for B, is about to make an imprudent sale 
of a small part of the trnst^property. B may sue for an injunc- 
tion to restrain the sale, even though compensation iu money 
would have afforded him adequate relief. 

(g,) A makes a settlement (not founded on marriage or 
other valuable consideration) of an estate on B and his children. 
A then contracts to sell the estate to G. B or any of his children 
may sue for an injunction to restrain the sale. 

(A.) In the course of A's employment as a vakil, certain 
papers belonging to his client, B, come into his possession. A 
threatens to make these papers public, or to communicate their 
contents to a stranger. B may sue for an injunction to restmin 
A from so doing. 

(t.) A is B's medical adviser. He demands money of B 
which B declines to pay. A then threatens to make known the 
effect of B's communications to him as a patient. This is obn« 
trary to A's duty, and B may sue for an injunction to restrain 
him from so doing. 

(j,) A, the owner of two adjoining houses, lets otae to B and 
afterwards lets the other to C. A and C begin to make such 
alterations in the house let to C as will prevent the comfortable 
enjoyment of the house let to B. B may sue for an injunction 
to i^estrain them from so doing. 

(ki) A lets certain arable lands to B for purposes of hu8<^ 
bandry, but without any express contract as to the mode of 
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oaltivatioa. Contraiy to the mode of cultivatiofi onetomary in 
the district, B threatens to sow the lands with seed injarioas 
thereto and requiring many years to eradicate. A may sue for 
an injnnction to restrain B from sowing the lands in contraven- 
tion of his implied contract to use them in a hasbandlike 
manner. 

(I.) A, B, and G are partners, the partnership beipg deter- 
minable at will. A threatens to do an act tending to the 
destruction of the partnership-property. B and C may, without 
seeking a dissolution of the partnership, sue for an injunction 
to restrain A from doing the act. 

(m.) A, a Hindu widow in possession of her deceased hus- 
band's property, commits destruction of the property without 
any cause sufficient to justify her in so doing. The heir- 
expectant may sue for an injunction to restrain her. 

(n,) A, B, and C are members of an undivided HindA family. 
A cuts timber growing on the family property, and threatens to 
destroy pai't of the family-house and to sell some of the family 
utensils. B and C may sue for an injunction to restrain him. 

(o ) A, the owner of certain houses in Calcutta, becomes in- 
solvent. B buys them f ix>m the official assignee and enters into 
possession. A persists in trespassing on and damaging the 
houses, and B is thereby compelled, at considerable expense, to 
employ men to protect the possession. B may sue for an in- 
junction to resti^ain further acts of trespass. 

{p.) The inhabitants of a village claim a ngbt of way over 
A's land. In a suit against several of them, A obtains a decla- 
ratory decree that his land is subject to no such right. After- 
wards each of the other villagers sues A for obstructing his 
alleged right of way over the land. A may sue for an injunc- 
tion to restrain them. 

(g.) A, in an administration-suit to which a<n'editor, B, w 
not a party, obtains a decree for the administration of O^s 
assets. B proceeds against G's estate for bis debt. Ami^ sue 
for an injunction to restrain B. 

(r.) A and Bare in possession of oontiguous lands and of 
the mines nndemeath them. A works his mine so as to extmd 
under B!8 mine and threatens to remove certaiii piUaro wiiioii 
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help to support B's mine. B may sue for an injanction to 
restrain him from so doing. 

(«.) A riugs bells or makes some other unnecessary noise so 
near a hoase as to interfere materially and unreasonably with 
the physical comfort of the occupier, B. B may sue for an 
injanction restriauing A from making the noise. 

(L) A pollutes the air with smoke so as to intei*fere materi- 
ally with the physical comfort of B and C, who carry on busi- 
ness in a neighbouring house. B and may sue for* an injunc- 
tion to restrain the pollution. 

(u.) A infringes B's patent. If the Court is satisfied that 
the patent is valid and has been infringed, B may obtain an 
injunction to restrain the infringement. 

(^v.) A pirates B's copyright. B may obtain an injanction 
to restrain the piracy, unless the work of which copyright is 
claimed is libellous or obscene. 

(w.) A improperly uses the trademark of B. B may obtain 
an injunction to restrain the user provided that B's use of the 
trademark is honest. 

(a;.) A, a ti*adesman, holds out B as his partner against the 
wish and without the authority of B. B may sue for an in- 
junction to restrain A from so doing. 

(y,) A, a very eminent man, writes letters on family-topics 
to B. After the death of A and B, C, who is B's residuary 
legatee, proposes to make money by publishing A's letters. D, 
who is A's executor, has a property in the lettei*s, and may sue 
for an injunction to restrain C from publishing them. 

(z.) A carries on a manufactory and B is his assistant. In 
the course of his business, A imparts to B a secret pi*ocess of 
value. B afterwards demands money of A, threatening, in case 
of refusal, to disclose the process to C, a rival manufacturer. A 
may sae for an injunction to restrain B from disclosing the 
process. 

(a.) Illustration b — g. 

Where a legal practitioner sold his business and covenanted 
with the purchaser not to practice within Great Britain during 
a period of twenty years he was enjoined from doing so. — 
Whittaker v. Howe, 3 Bea. 383 ; Giles v. Hart, 5. Jur. N. S. 1381, 
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As to contracts in restraint of trade, see Tailors of Lichfieldi 11 
Coke 53a.— EouwWon v. Bousillon, 14 Ch. Div. 351. Badisohe 
1892, 3 Ch. Div. 447 ; Nordenfelt 1894, A. C. 545. The lease of 
a house and the good-will of the trade of a cheesemonger were 
sold and assigned upon an oi*ai understanding that the vendor 
shoald not set ap the same trade in the same street. He was 
enjoined by decree from doing so. — Harrison v. Gardner y 2 Mad. 
198. 

Shoald a man make a representation on the faith of which 
another alters his position, enters into a deed or incurs an obliga- 
tion the man making it is bound to perform that representation 
no matter what it is whether it is for present payment or for 
the continuance of payment of an annuity or to make a provision 
by will. That in the eye of equity is a contract an engagement 
which the man is bound to perform. Griffith's Indian Evidence 
Acts, pp. 22d'24D.—Da8hwood v. Jermyn, 12 Ch. Div, 781. But 
in all such cases the man must be brought face to face with the 
promisee. S. C. The defendant being possessed of certain lease- 
hold estates sublet part of the premises to the plaintiff on the 
strength of a representation that he the defendant was prevent- 
ed by covenant from building so as to obstruct the sea view. 
He consequently obtained a higher price. Standing by whilst 
the sub-lessee built houses whose value greatly depended on the 
sea view he was enjoined by the court from building himself so 
as to obstimct the sea view of the plaintiff's houses. — Tiggot v. 
Stratton, 29 L. J. Ch. 1. Div. 

See Griffith's Indian Trusts Act, pp. 83—86, 107. 

A trustee who protects by suit or otherwise the title of the 
property and deals with it as carefully as a man of ordinary pru- 
dence would deal with such property if it were his own is not as 
a rule liable for a breach of trust committed by a co- trustee. 
But *' in the absence of an express declaration to the contrary in 
the instrument of trust a trustee is so liable. Where he has 
delivered trust property to his co-trustee without seeing to its 
proper application. Where he allows his co-trustee to receive 
trust property and fails to make due inquiry as to the co-trus- 
tee's dealings therewith or allows him to retain it longer than 
the circumstances of the case reasonably require. Where he 
becomes aware of a breach of trust committed or intended by 
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his c6-tnisl«e aud either actively conceals it or does not within 
a reasonable ti>ne take proper steps to protect the beneficiary's 
interest. A oo^rnstee who joins in signing a receipt for trast 
property and proves that he h$m not received the same is not 
answerable by reason of snob signature only for loss or misappli* 
cation of the property by his oo* trastee.'^ 

The doctrine that an injunction will not be granted where a 
beneficiary has a personal remedy against the trustee and the 
damage is therefore not irreparable is no longer law. A threat- 
ened breach of trust will be enjoined. — Wileg v. Gresham, 1 Bq. 
B. 348 ; Balls v. Strutt, 1 Hare S^, Although a trustee having 
power to appoint new trustees may after suit commenced do 
so, he will be enjoined unless he obtains the sanction of the court. 
— Wehh V. Shaftesbury, 7 Ves. 487. Insolvent trustees have been 
restrained from obtaining possession of the estate. — Taylor v. 
Atkins, 213. A trustee in whom was vested a mortgage trust 
for sale has been en joined^ from selling until he had given notice 
to the mortgager. — Harding v. Pingey, 10 Jur. N. S. 872; 
Ifacleod v. Jones, 24 Oh. Di v. 289. Where a trustee withoat autho- 
rity sold lands purchased with trust money the injunction was 
postponed to an inquiry as to whether the sale would be beneficial 
to an infant beneficiary. — Wiles v. Oresham, L. R. 1 E. 348; 

5 D. M. A; O. 770. See Griffith's Indian Trusts Act. 

It is the duty of irnstees to restrain a tenant for life from 
committing waste. — Pugh v. Vaughan, 12 Bea* 517 1 Powys v. 
Blagrave, 4 D. M. & G. 448. 

Where trustees of a term are made unimpeachable for waste 
they must use their implied power of cutting timber in as 
provident a manner as the court would. — Votonshire v. Sandys, 

6 Ves. 107. Where a discretionary power is given to trustees 
to cut timber they will not be enjoined at the instance of a legal 
tenant for life also entitled to cut timber. — K^Jceunck v. Marker, 
3 M. & G. 311. And where the power is given to trustees for a 
definite purpose the tenant for life may be restrained until that 
purpose is satisfied. — Briggs v. Earl of Oxford, 1 D. M. & G. 363. 
Griffith's Indian Trusts Act. 

Other instanoes where the defendant has been enjoined to 
undo what he has done instead of paying damages may be found 
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in L. R. 20 Eq. 500; L. R. 3 Bq. 465.— Den^ v. Auction MaH, 
h. R. 2 Eq. 238; 10 Ch. Div. 283; 11 Ch. Div. 146. 

The court when asked by perfectly honest ghareholdere to 
restrain a dishonest act on the part of the directors may enjoin 
even the resolutions of a meeting voluntarily to wind up a 
company. British Water Gas Syndicate, W. N. 1889, 204. 

See note to 54^. 

Kemaghan v. WilUamB, L. R. 6 Bq. 228 ; Pickering v. Stephen- 
sonj L. R. 14 Eq. 322, A railway company has no power to 
expend its funds in the prosecution of a suit not instituted by it 
and will at the instance of a shareholder enjoin its doing so 
without inquiring whether the suit is for the benefit of the 
company or not. 6 Bq. 228. 

Injunctions have been granted to re&train a married woman 
from acting as an executrix when her husband is not amenable 
to the process of the court ; to restrain an insolvent executor 
from receiving the assets, and the official assignee from paying 
over the fund to him; to restrain a creditor from taking 
separate proceedings, and that even when suing for unascertained 
damages or taking proceedings in a foreign couutry ; (such an 
injunction may be obtained by a legatee as well as by the 
plaintiff or defendant in the administration suit). Proceedings 
separately taken against the heir have been enjoined. An 
injunction to an executor not to part with the assets is no ground 
for enjoining a creditor's action where his debt is not admitted. 
The controverting a will in the probate court has been enjoined 
so also has the publication of the testator's letters. Executors 
and Administrators, by Sir B. V. Williams; and (q) & (y). 

A pastor lawfully dismissed from his church may be enjoined 
from attempting to continue his ministrations. — Oooper v, Gor- 
don, L. R. 8 Eq. 249. 

In the Institutes of Equity Mr. Griffith observes " Trusts are 
infinite in purpose and varied in form as business requires." 
" Provided the settlor avoids trusts forbidden by the policy of 
the law he may modify his dispositions as he pleases," p. 33. 
Any one directly affected beneficiary or co- trustee may obtain 
an injunction against a trustee who violates his duty or exceeds 
his power. Yet in the absence of corruption or misconduct, the 

24 
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discretion of trustees in dismissing servants, schoolmasters and 
others will not be interfered wifch. — Hayman v. Bughy School, 
L. E. 18 Eq. 28. Bat though not bound by technical rules of 
evidence tbey must not proceed contrary to common justice as 
by denying the parties a hearing, Audi alteram partem, 
Broom's Maxims. — Dean v. Bennett, L. R. 6 Oh. 489. When a 
minister of religion or a schoolmaster is properly dismissed be 
will be enjoined from attempting to exercise his office. — Oooper 
V. Ghrdon, L. B. 8 Eq. 249. Matters of internal management for 
which the constitution of a charity has provided a special court as 
that of a visitor will be relegated to him. — Thomson v. University 
of London, 10 Jur. N. S. 669. 

The right of a member of a club is based upon his right to 
use and enjoy the property of the club. And so should a mem- 
ber be improperly excluded whether because there was no in- 
quiry conducted in accordance with the rules of justice, or other- 
wise an injunction may be obtained against the committee. — 
Fisher v. Keane, 11 Cb. Div. 353; Lahouchere v. Whamcliffe, 
13 Oh. Div. 346. 

See Griffith's Indian Trusts Act, s. 15, ch. vi. 

Section 15 requires a trustee to deal with the trust property 
as carefully as a man of ordinary diligence would deal with his 
own, pp. 60 — 65. He is to be impartial, to prevent waste, to 
keep accounts, to make proper investments, &o. Griffith's Chapter 
VI, pp. 65 — 75, defines the beneficiary's rights to rents and pro- 
fits to specific execution, to inspect accounts and take copies, to 
transfer of beneficial interest to proper trustees, <fec. *' The 
beneficiary has also a right that the trustee shall be compelled 
to perform any particular act of his duty as such and restrained 
from committing any contemplated or probable breach of trust 
by jbhe remedy of injunction whether retrospective or preven- 
tive." Griffith's Trusts, pp. Ill — 121. An injunction to restrain 
proceedings under an arbitration clause was refused in M'Harg^ 
1895, May 14. 

(g,) B and his children fall within the principle of s. 12 a; 
the purchaser within that of s. 24 d, and the vendor within that 
of s. 25 c. B or his children should at once give notice of their 
rights to the purchaser. Sections 5 <& 6. Griffith's Indian Trusts 
Act. 
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The remedy by injunction is cumulative and does not preclude 
the injured party obtaining in a proper suit damages consequent 
upon the divulging a confidential secret. 

The doctrine of acquiescence implies a knowledge by the party 
acquiescing of his own rights and of the acts of the person tres- 
passing upon them ; secondly, that the trespasser has acted under 
a mistake, and so acting laid out money or done some act because 
he was mistaken. — Willmott v. Barber, 15 Ch. Div. 96 j Beau- 
champ V. Winrif L. R. 6 H. L. 223. The doctrine does not com- 
pletely supersede the periods fixed by the Act of Limitation but 
leads the court to refuse particular remedies where the plaintifE 
is not free from blame. 

What is acquiescence as a matter of evidence must vary with 
the business. A person may acquiesce in a breach of covenant 
in notice of refusal to perform ; both parties may acquiesce in 
non-completion. 

Where the purchaser of part of an estate seeks to restrain a 
purchaser of another part from breaking a covenant intended to 
bind all the purchasers for their common benefit he does not 
require the vendor's co-operation nor need he prove damages in 
order to obtain the injunction. — Collins v. Oaatle, 36 Gh. Div. 243. 

(J,) (k.) In cases of landlord and tenant a tenant has been enjoin- 
ed from converting a house to a different use from that prescribed 
by the lease ; from violating a covenant by breaking up meadow 
land ; from taking away crops and manure contrary to the usual 
course of husbandi*y ; from removing fixtures ; and from any 
other breach of a covenant. 6 Vesey 106 ; 5 Bea. 250. — Oity of 
London v. Pugh, 4 Bro. P. C. 395. But the injunction like the 
decree for specific performance is governed by the discretion of 
the court. — Doherty v- Allmany 3 App. Cas. 709. 

Nice questions frequently arise upon applications to a Judge 
to enjoin parties from removing alleged fixtures. There are 
few subjects where the opinions of the court have varied more 
widely or where it is more difficult to lay down any rule which 
shall enable us to solve new cases as they arise. A landlord is 
not liable for personal injuries caused to a stranger by the 
dilapidated condition of demised premises. Gopp. 1895, May 14. 

(2.) Partnership articles contained a covenant that should one 
of the partners wish to dispose of his interest in the firm he must 
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first offer it to the others. An injanction was granted to prevent 
his violating the stipulation. — Homfray v, Fothergill, L. R. 
1 Eq. 567. A business was carried on in several places, of one 
the lease expired, a partner contrary to the wishes of the rest 
obtained a renewal of the lease he was prevented from using 
the credit or assets of the firm at such place. — Clements v. 
Norris, 8 Ch. Div. 134. 

Partnership is the relation which subsists between persons 
who have agreed to combine their property, labour or skill in 
some business and to share the profits thereof between them. 
Contract Act, s. 239. 

To prevent a partner from acting contrary to the agreement 
into which he may have entered with his co- partners or contrary 
to the good faith which independently of any agreement is to 
be observed by one partner towards his co-partner the Court 
appoints a receiver and takes the affairs of the business out of 
the hands of all the partners or grants the less drastic remedy 
of injunction against one or more of the partners. The English 
courts have enjoined actions for the balance of settled accounts 
others being unsettled; executions against firm for separate 
debt of one partner ; advertising dissolution ; altering principle 
on which profits are dealt with ; change of character of 
business ; opening letters ; use of names by continuing partners, 
by successors ; misapplication of firm's money ; misconduct 
conducing to dissolution ; improperly getting in assets ; nego- 
tiating bills J carrying on business after sale thereof or 
dissolution ; divulging trade secrets ; publishing accounts ; 
making slanderous statements; proceedings in insolvency; 
illegal acts generally. "And in consequence of the liability 
which attaches to a person who holds himself out as a partner 
with others and of the danger run by a person who is held 
out as a partner with others even althongh it may not be 
with his consent a court will it seems interfere and restrain 
a person from holding out another as partner with him with- 
out the authority of that other." Lindley, L. J., 6th ed. 544. 

One partner will be enjoined from acts tending to depreciate 
the value of the partnership property and injuring the credit of 
the &rm. —Marshall v. Watson, 25 Bea. 504; and from disposing 
of the joint stock to his own private purpose in fraud of hia 
co-partner.— Har/« v. Schrader^ 8 Ves. 817. 
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With respect to injimctions against companies and their 
directors a reference is made to Griffith's Indian Companies Act 
and commentaries for the principles hy which courts are guided 
in interfering in matters of internal management. 

The English courts have enjoined 

The improper insertion or continuance of a person's name on a 
company's prospectus or on the register of shareholders ; the 
registry of an improper transfer of shares ; the making of calls 
for illegal purposes; the making of calls on a shareholder 
induced to become such by fraud ; the illegal issue of prefei^ence 
shares ; the illegal forfeiture of shares ; the unfair use by the 
company of a creditor's name in a suit against a shareholder ; 
the illegal payment of dividends out of capital or borrowed 
money, in shares, or improperly declared ; the refusal of the 
vote of a shareholder ; making loans to directors ; a departure 
from its main objects, as where (a) a life and fire insurance 
company seeks to insure ships against perils of the sea ; (b) a 
railway company deals extensively in the purchase and sale 
of minerals such as coal; (c) a railway company guarantees 
the dividends of a steam packet company or takes an unauthor- 
ised number of shares in another company ; the transfer or 
amalgamation of business in contravention of the English 
Companies Acts (See Griffith's Indian Companies Act) ; publica- 
tion of books and documents inspected under order of court ; 
arbitrating under an ultra vires agreement ; prosecuting a 
suit instituted by a stranger but alleged to be for the benefit 
of a company ; prosecuting proceedings for a libel on the 
director ; purchase by a company of its own shares ; improper 
application of funds as (a) subscribing to the imperial institute ; 
(b) paying for stamps on proxy forms; (c) printing proxy 
forms in a way calculated to influence votes ; (d) paying for 
winding up petition presented by directors but opposed by 
shareholders ; (e) giving gratuities to servants and remuneration 
to directors for past services after dissolution ; preventing a 
person from acting as director ; preventing a debenture or stock 
holder from inspecting the books ; the resolutions of meeting 
convened by directors under a misleading circular which 
favoured themselves and kept the shareholders in the dark, 
(Cf. — Isle of Wight Railway Company v. TahouTdin^ 25 Ch. Div. 
820.) Lastly the postponing of notice priorities in the voluntary 
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winding up of a building society has been restrained by injunc- 
tion. Botten 1895, May 17. 

The English Courts have refused to enjoin 

The commencement of business or the making calb before 
the subscription of the nominal capital. 

Making calls by directors gailty of improper conduct or upon 
some members only of an amalgamated company or upon all for 
the debts of one company, upon improperly relinquished or 
forfeited shares ; borrowing of money ; issuing of preference 
shares ; application of money so raised ; return of deposits ; 
payment of dividends actually declared or before completion of 
company's works, or without making good lost capital ; con- 
tinuance of directors in office appointed on removal of others 
for alleged misconduct ; continuance of directors where general 
meeting might have done so ; directors putting their own names 
on bills of exchange ; sailing of ship on a voyage disapproved 
of ; assignment of property to trustees to sell and pay debts ; 
application to a foreign legislature for increased powers ; a 
railway with powers to purchase canal from navigating it, 
having steam ferry boats from using them for other purposes 
also ; an hotel company from temporarily letting part of its 
building for other than hotel purposes ; a fire insurance company 
for paying for losses usually paid for but not actually covered 
by policies ; discharge of a servant engaged by the articles of 
association ; non-registry of a transfer of shares ; redaction of 
capital ; giving effect to resolutions of a meeting convened by 
an irregular meeting of directors ; dealing by a company at 
pleasure with its assets at instance of a simple contract creditor ; 
paying pension to family of deceased office. See Liudley, L. J., 
Law of Companies, p. 596 and Griffith's Indian Companies Act. 

The directors of a company may be enjoined from paying 
dividends out of capital. — Outness v. Land Corporation of Ire- 
land, 22 Ch. Div. 349. Flitcroft's case, 21 Ch. Div. 519. But 
articles of association may provide for working a mine or other 
depreciating property without recouping the company. — Lee v. 
Neuchatel Asphalte Go.y 41 Ch. Div. 1 ; Dent v. London Tramways, 
16 Ch. Div. 344. The court may after presentation of winding 
up petition enjoin further proceedings in suits or otherwise. 
Griffith's Indian Companies Act, s. 134. 
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Any single shareholder may apply for and obtain an injunc- 
tion for the purpose of preventing the directors and a majority 
of shareholder of a registered company from entering into 
contracts for the carrying on of a trade or business and the 
accomplishment of objects not warranted by the memorandum 
and articles of association. — Simpson v. Westminster Palace 
Hotel Oo., 8 H. L. C. 12. The court will enjoin a public com- 
pany which by its deed of settlement was empowered to refuse 
to authorise a transfer to any person not approved by them, 
from refusing to transfer at all. Whether it would enjoin them 
from refusing to transfer to a rival of a doubtful company was 
considered doubtful. — Bohinson v. Chartered Banhj L. R. 1 Eq. 
32. The court has enjoined a railway company from paying 
dividends out of capital and from prosecuting a suit not insti- 
tated by it. Bloxam's case, L. R. 3 Oh. Ap. SZ7.—Kernaghan v. 
WilUams, L. R. 6 Bq. 228 ; also 14 Eq. 322. 

A contract for the amalgamation of two joint stock companies 
is ultra vires and void unless the deed of amalgamation is pur- 
suant to the special powers for that purpose contained in the deeds 
of settlement of both companies. — Cork, ^c, Bailway v. Paterson, 
18 0. B. 450. The directors of one company cannot of their 
' own power burden the shareholders with the debts and liabilities 
of another company. Era Insurance Co., 30 L. J. Oh. 137. 
A policy holder no less than a shareholder is bound by an 
amalgamation strictly following the terms of his deed of settle- 
ment whether his policy be expressed ' to be according to the 
terms of the said deed or not. Cocker's Case, 3 Oh. Div. 1 ; 
Dowse's Case, 3 Ch. Div. 384. Two companies amalgamated and 
an indorsement was made on a policy to the effect that the new 
company's funds should be liable and future premiums paid to 
it which was done. Held, that the novation of contract was 
complete. Miller's case, 3 Ch. Div. 391. 

The fourth schedule to Griffith's Civil Procedure Code, pp. 
257 — 32i contains (A) a senes of plaints adapted to the ordinary 
concerns of life No. 51 — 55 ; (B) of plaints for compensation for 
breach of contract No. 56 — 70; (C) of plaints for compensation 
upon wrongs No. 71 — 93 ; (D) of plaints in suits for special pro- 
perty No. 94 — 98 ; (E) of plaints in suits for special relief No. 99 
— 113. No. 110 is the form for an injunction to restrain waste. 
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(m.) The illastration is one of destrnctive waste and exceeds 
the i*ights which a tenant for life either expressly under a settle- 
ment or impliedly by operation of law is entitled to, namely, the 
benefit of all fair acts of ownership sometimes spoken of as legal 
waste. — Baher v. Sebright, 13 Ch. Div. 179. Such acts of owner- 
ship a Hindn widow in some parts of India is entitled to so also 
is a Hind a holding ancestral or undivided property which he 
may not alienate to the damage of expectant heirs or coparce- 
ners but which he may otherwise enjoy as a prudent owner of 
property. 

(n.) A ground landlord may have an injunction to stay waste 
against an under lessee who holds by lease from the original 
lessee. — Farrant v. Lovel, 3 Atk. 723. So a mortgagor may 
obtain an injunction where a mortgagee in possession cuts 
timber and does not apply the sale proceeds in keeping down 
the principal and interest; S. 0. It is now settled that an English 
court will not interfere to prevent merely permissive waste. 
Viner's Abr. 623. But equity will decree an account where 
there is an express covenant to repair.— Ifarsfe v. WeUs, 2 S. <fe 
S. 87. In Lewis Bowles's 11 Coke 79, it was decided that the 
words " without impeachment of waste" in a deed give the pro- 
perty. But where this large power is exercised conti-ary to 
conscience in an unreasonable manner and to the destruction of 
the thing the tenant for life will be enjoined. — Aston v. Aston, 
1 Ves. s. 265 ; Vane v. Lord Barnard, 2 Vern. 738; Ahrakam v. 
Buhb, 2 Freem 54, humoursome and extravagant waste. 

The cutting of timber left standing for the ornament of a 
niansion house or grounds will be enjoined. — Oojffin v. Ooffin^ 
Jac. 71. As to what is ornament the taste of the testator or 
settlor must determine not that of the tenant for life. — Bownshire 
V. Sandys, 6 Ves. 110; Mahon^, Stanhope, 3 Madd. 523n. The 
rule has been extended from the ornament of the house to out- 
houses and grounds then to plantations, vistas, avenues and to all 
the rides about the estate for miles vovLndi,-^Bownshire v. Sandys, 
6 Vesey 110. Oessante ratione cessat jus and where a tempest 
has made gaps in ornamental timber the rest may be felled. 
Even where a mansion house has been pulled down, the orna- 
mental has still been protected on the ground that it improved 
the value of the estate as one to be developed by building leases. 
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'■^Wellesley v. Wellesley^ 6 Sim 497; Micklethwaitv. Micklethwait, 
5 W. B. 862. The opening of mines is analogous to the catting 
of timber and both an injunction and an account may be ob* 
tained. 

A tenant for life may not dig for gravel, lime, clay, brick, 
earth, stone or the like except for the repair of the buildings or 
the manuring of the land. He may not open new mines nor 
quarries or work for commercial purposes those previously used 
for a more restricted end. But he may open new shafts in 
following an old vein or for supplying air to those engaged. 
— EUas V. Snoivdon Oo,^ 4 App. Oas. 464 ; Elias v. Griffith, 
8 Ch. Div. 532; Winchester v. Knight, 1 P. Wms. 406. 

The jurisdiction by way of injunction in waste may be referred 
to the broadest principles of social justice . It is exerted where 
the nature of the injury is such a preventive remedy is indis- 
p>ensable which also may be permanent ; where matters of dis- 
covery and account are requisite and where equitable rights and 
injaries call for redress to prevent a malicious, wanton andcapri- 
cious abuse of the rights of property by persons having but a 
temporary and limited interest in the sabject-matter. Story 919. 

As a purchaser under a decree does by the act of purchase 
submit himself to the jurisdiction of the coart he may if he ob- 
tain possession of the estate before the contract is completed be 
enjoined from committing waste. Sugden, 3rd January 1857. 
So a purchaser in possession who has not paid his money will 
be restrained from cutting timber. — Orockford v. Alexander, 15 
Ves. 138. 

Where timber has been severed by accident or by a stranger 
or for the improvement of the property the capital proceeds 
belong to the first owner of the inheritance after the interest 
thereon has been paid to the tenant for life during his life. — 
Oarth V. Ootton, 1 W. & T. ; Honywood v. Honywood, L. B. 18 
Bq. 306 ; Birch- Wolf v. Birch, L. B. 9 Eq. 683 ; Lowndes v. Nor- 
ton, 6 Ch. Div. 139. 

The rules respecting waste where timber is a mere incident of 
an estate do not apply to timber estates, that is estates which 
are cultivated merely for the produce of saleable timber and 
where the timber is cut periodically. — Honywood v. Honywood, 
l^. B. 18 Eq. 306; Dashwood v. Magniac, 60 L. J. Bep. Ch. 210. 

25 
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As a gdnetal rale which operates more strongly in the absence 
of a written settlement a tenant for life onght to make all ordi- 
nary repairs essential to prevent the destruction of the property 
but he is not liable to repair extraordinary damages effected by 
floods, lightening, Ac, and it seems sufficient if he leave the pre- 
mises in as good repair as when he received them saving always 
reasonable wear and tear. — Woodhouse v. Walker, 6 Q. B. D. 404. 

The modern English authorities or rather dicta upon the 
question whether an action for permissive waste can be main- 
tained against a tenant for life or years upon whom no express 
duty to repair is imposed by the instrument which creates the 
estate " appear to be strangely in conflict with the ancient read- 
ing of the statutes " which made him or her liable . Lush, J., 
6 Q. B. D. 404. 

Griffith's Indian Transfer of Property Act, 1882, p. 168, is as 
follows : " A mortgagor in possession of the mortgaged property 
is not liable to the mortgagee for allowing the property to deteri- 
orate but he must not commit any act which is destructive or 
permanently injurious thereto if the security is insufficient or 
will be rendered insufficient by such act." A security is insuffi- 
cient unless the value of the mortgaged property exceeds by 
one-third or consisting of buildings by one-half the amount for 
the time being due upon the property. 

The same authority, section 76, lays down the law that when 
during the continuance of the mortgage the mortgagee takes 
possession of the mortgaged property he must, in the absence of 
a conti*act to the contrary, make such necessary repairs of the 
property as he can pay for out of the rents and profits thereof 
after deducting from such rents and profits charges of a public 
nature arrears of rent in default of which the property may be 
summarily sold and the interest on the principal money. 

Independently of contract a lessee is guilty of waste who 
permanently injures house or land. The lessor has a right 
to have them kept unaltered and may protect such right by 
injunction. — Spike v. Harding , 7 Ch. Div. 871 ; Boherty v. AlU 
man^ 3 App. Cas. 709, 

Waste may be committed of personal property by improperly 
changing the investments so as to imperil the capital thotigh 
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the income of the Hinda widow be thereby increased. — H, Butt 
V. U. DoBsee, 6 Moore I. A. 433. 

Where the property is in the possession of joint tenants as is 
nsnally the case with an undivided family property that waste 
which consists in the legitimate enjoyment of property will not 
be interfered with but when such waste is extravagant, destruc- 
tive and against reason and conscience it may be restrained by 
an injunction. — Job v. Fotton^ L. R. 20 Eq. 84; Bailey v. Sohson, 
L. B. 5 Ch. 180. Partition is not always a satisfactory mode 
of remedy. 

Where one tenant in common thinks proper by agreement 
with the other to hold the common property as occupying 
tenant and thereby excludes his co-tenant from all right of 
entry upon the land held in common an injunction will be 
granted to restrain him from dealing with the land otherwise 
than as an ordinary occupying tenant. — Twort v. Ttoorty 16 Ves. 
128. 

A ittilway company obtained a lease of land from five out of 
six co-tenants and laid down their railway thereon, the court 
refused to enjoin the sixth co-tenant from pulling up the rails. — 
Durham Bail v. Wawriy 3 Bea. 119. 

Waste is spoil or destruction done or allowed to be done to 
houses, woods, lands, or other incorporeal hereditaments by the 
tenant thereof during the continuance of his tenancy. Waste is 
either voluntary or permissive, the former a matter of commis- 
sion as by pulling down a house, the latter of omission only 
as by suffering it to fall by want of necessary reparations. 
Whatever does a lasting damage to the freehold or inheritance 
is waste. Therefore the i*emoving wainscot, floors, or other 
thing once fixed to the freehold of a house is generally speaking 
waste : though it is held by way of exception to the ordinary 
rule that a particular tenant who has made erections for the 
purpose of trade or has put up ornamental fixtures may lawfully 
remove them. To cut down timber is waste. To convert wood, 
meadow or pasture into arable to turn arable meadow or pasture 
into woodland or turn arable or woodland into meadow or 
pasture is waste. And in general the commission of any act of 
this tendency is wrongful on the part of the tenant seised of 
any estate less than the inheritance. 
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One species of interest wbicb is injured by waste is tbat of a 
person wbo bas a rigbt of coniinon in tbe place wasted for 
example of pasturing cattle wbere tbe pasture is destroyed of 
taking water wbere it is allowed to escape of taking wood for 
repairs wbere tbe owner of tbe wood destroys tbe wbole. See 
Griffitb's Indian Easements Act. 

(o.) Wbere tbe land is extensive and tbe trespassers nume- 
rous a temporary injunction is sometimes obtainable to prevent 
a multiplicity of saits. Bat tbe court is reluctant to cause 
suffering to tbe persons meanwbile in possession. — Hanson v. 
QardineVy 7 Ves. 309 ; Tenham v. Herbert, 2 Atk. 483 (p) is an 
example of an injunction perpetual to prevent a multiplicity of 
suits. 

Tbe prevention of a multiplicity of suits is a principle wbicb 
equity acts upon in cases of account, of agency, apportionment, 
general average, contribution, sureties, confusion of boundaries, 
rents and profits, waste and partnersbip. 

A trespass may be under " colour of title" as wben adjoining 
mines are worked so as to interfere tbe one witb tbe otber. 
Tbe question in sucb cases is not one of abstract title but of tbe 
application of evidence to admitted rigbts but disputed bound- 
aries, Ac. — Davenport v. Davenport, 7 Hare 217 ; (r) see 
Griffitb*s Evidence Acts. 

In practice sucb cases lead to two decrees, tbe one for a 
temporary injunction and ascertainment of rigbts, tbe otber 
for a perpetual injunction and an account of profits and expenses. 

(p.) A bigbway is a public easement over tbe land of tbe 
adjoining owner. See Grifl&tb*s Indian Easements Act VI. 
Waterpipes were witbout tbe consent of tbe landowner laid in 
tbe soil of tbe bigbway. He baving no rigbt to interfere witb 
tbe easement and tberefore being unable bimself to interfere and 
remove tbe pipes was granted an injunction to prevent tbeir 
continuance and tbe furtber laying. — Ooodson v. Richards on, 
L. R. 9 Cb. 221. 

A defendant entered tbe close possessed by tbe plaintifE and 
cut down a tree and tbreatened to cut down otbers. Tbe police 
protected bira in so doing but unfortunately for bimself be bad 
previously sued tbe plaintifE tbus admitting bis possession. Tbe 
court granted a perpetual injunction, — Stanford v. Hurlstonef 
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L. B. 9 Ch. 116. Another defendant acted similarly with the 
view of preventing the operation of the statute of limitations 
but neglected to bring a suit to establish his title a perpetual 
injunction was granted against him. — Lowndes v. Bettle^ 10 Jur. 
N. S. 226. 

A temporary trespass by a wrong doer will not be enjoined 
for the trespasser may be turned off and the wrong amply 
remedied by damages. — Cooper v. Orahtree^ 20 Ch. Div. 589. It 
is the repetition of the trespass or annoyance that alters the 
case. — Coulson v. Whitet 3 Atk. 21. So does the deliberate inva- 
sion of one man's property to commit a continuing trespass. So 
where destructive trespass is committed by quarrying or cutting 
down timber without a shadow of title. — Talbot v. Hope Scatty 
4 K. & J. \IZ,— Stanford v. Hurlstone, L. R. 9 Ch. 116. So 
where irreparable injury is anticipated as by the removal of the 
stones of a seawall. — Ghalk v. Wyatt^ 3 Mer. 688 ; London & N. 
W. Rail., L. R.' 4 Eq. 174. Where defendant was a pauper 
and vexatiously distrained upon tenants the landlord obtained 
an injunction. — Hodgson v. Duckf 2 Jur. N. S. 1014. 

Sometimes a stranger acting in collusion with the tenant 
enters and commits waste. An injunction may be obtained on 
the ground of waste and the court will also unhesitatingly 
interfere on the ground of trespass. — Oourthope v. Mapplesden^ 
10 Ves. 289 ; Norway v. Bowe, 19 Ves. 164. 

As to rights of way, see Griffith's Easements Act, pp. 42, 
56—60, 73. 

The properties of two owners adjoin and abut upon a land or 
water highway each may use the highway to unload carts or 
ships though they overlap his neighbour's frontage. — Original 
Go. V. Oibb, 6 Ch. Div. 713. 

To pollute a stream already useless and foul from other 
pollutions is neither an injury nor damage to do so on their 
cessation becomes both an injury and damage. — Pennington v. 
Brinsof, 6 Ch. Div. 772. 

See note to (e). 

To prevent an interference with the access of light and air 
the court will enjoin the finishing of a building which when 
carried up will obstruct ancient windows whether the house b^ 
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in the town or country. — Bohson v. Whitiingham, L. R. 1 Ch. 
442 ; Martin v. Eeadon, L. R. 2 Eq. 425. The comfort or en- 
joyment of a man or his family in the occnpation of his house 
is not seriously to be interfered with nor is he to be preyented 
cari*ying on his business with the same degree of convenienoe 
and advantage as before. — Kelk v. Pearson, L. R. 6 Ch. 809 ; 
Aynsley v. Glover^ L. R. 10 Oh. 283. It depends upon the cir- 
cumstances whether the court will grant a mandatory injunction 
or only give damages. — Holland v. Worley, 26 Ch. Div. 578, 
but see Greenwood v. Hornsey, 33 Ch. Div. 471. But the com- 
pletion of the injury before the suit is no ground for refusing a 
remedy.— Smith v. Smith, L. R. 20 Bq. 600. 

The plain tifE does not destroy his right by erecting buildings 
which interfere with his own light and air. — Gannon v. Villars, 
8 Ch. Div. 415 ; nor because his business does not require more 
than a subdued light. — Yates v. Jack, L. R. 1 Ch. 295; nor will 
he be compelled necessarily to block up ne\^ly opened win- 
dows. — Aynsley v. Glover, L. R. 10 Ch. 283. The amount of 
obstruction is a question of fact in every case not of law. — 
Barker v. First Avenue Hotel, 24 Oh. Div. 283. 

Easements of light vary so much with the facts of each case 
that one case depending on the evidence is not of great autho- 
rity in another case. Griffith's Indian Basements Act. — Bullers 
V. Dickinson, 29 Ch. Div. 155. As to watercourses, see Griffith's 
Easements Act. — Ballard v. Tomlinson, 29 Ch. Div. 115 ; Snow 
V. Whitehead, 27 Ch. Div, 588 ; Broder v. Saillard, 2 Ch. Div. 
692 ; Hurdman v. North Eastern By. Co., 3 C. P. Div. 168. 

(r,) As to the right of support, see Griffith's Indian Ease- 
ments Act, pp. 53 — 54. It may be either an easement or a 
simple right of property. 

The seller of land adjoining other land of his own under 
which are mines and minerals and who knows that at the time 
of sale the buyer is about to erect upon the land so purchased 
substantial buildings impliedly covenants that he will not use or 
permit the adjoining land to be used in such a manner as to 
derogate from his grant. A being such seller, B such buyer and 
G a lessee of the minei*als fix>m A and working them with danger 
to B. B obtained an injunction against both A and C. — Siddona 
T. 8h(n't, 2 0. P. Div. 572. 
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See Davenport v. Davenport^ 7 Hare 217, cited in note to 
54 (o). The owner of the garden of a London Square contract- 
ed with the tenants of the adjoining house to improve it. 
Under colonr of the contract a person* was allowed by the owner 
to enter and remove large quantities of gravel and soil. He 
was restmined by injunction obtained by the tenants. — Allen v. 
Martin^ L. R. 20 Eq. 462. Semble, the injunction was due also 
on the gix)und of waste. 

(#.) (^) Nuisance nocumentum or annoyance signifies any- 
thing that worketh hnrt, inconvenience or damage. And nui- 
sances are of two kinds, public or common, nuisances which 
affect the public are an annoyance to all the Queen's subjects for 
which reason we must refer them to the class of public wrongs 
or crimes and private nuisances which may be defined anything 
done to the hurt or annoyance of the lands, tenements or 
hereditaments of another, and not amounting to a trespass. 

First as to corporeal hereditaments. If a man builds his 
house so close to mine that his roof overhangs my roof and the 
water flows off his roof upon my roof this is a nuisance for 
which a suit will lie and an injunction may be obtained. Also 
if a person keeps hogs or other noisome animals so near the 
house of another previously built and inhabited that the stench 
of them incommodes him and makes the air unwholesome this 
is a nuisance as it tends to deprive him of the use and benefit 
of his house. Aldred's Case, 9 Rep. 68. — R, v. White, I Burr 
337. A like injury is if one's neighbour sets up and exercises an 
offensive trade as a tanner's, a tallow chandler's or the like for 
though these are lawful and necessary trades yet they should be 
exercised in remote places and the rule is '* Sic utere tuo ut alie- 
num nonloedas"; this therefore is an actionable nuisance. — 
Morley v. Fragnel, Cro, Car. 510. But depriving one of a mere 
matter of pleasure as of a fine view by building a wall or the 
like this as it abridges nothing really convenient or necessary is 
no injury to the sufferer and is therefore not a nuisance which 
can be restrained by injunction. So far respecting houses. As 
to lands it is to be remarked that if one erects a smel ting-house 
for lead so near the land of another that the vapour and smoke 
kills his corn and grass and damages his cattle therein this is 
a nuisance. 1 Roll. Abr. 89. And generally if one does any act 
in itself lawful which yet being done in that place necessarily 
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tends to the damage of another's land it is a nuisance for it is 
incnmbent on him to find some other place to do that act where 
it will be less offensive. So also if my neighboar ought to 
scour a ditch and does not whereby my land is ovei*flowed this 
may be restrained by injunction. F. N. B. 184. The principle 
of the law is the same as to incorporeal hereditaments. For it 
is a nuisance to stop or divert water that ought to run to 
another's meadow or mill. F. N. 6. 184, and if a person has a right 
of way annexed to his estate across another's land and the latter 
obstructs the use of it, there is a nuisance. F. N. B. 183, which 
may be enjoined. The same principle applies to the right of a 
ferry and to the right to hold a fair. 2 Roll. Abr. 148, 140. But 
it is no nuisance to erect a mill so near to mine as to draw 
away the custom unless the miller also intercepts the water. 
Neither is it a nuisance to set up any tmde or school in neigh- 
bourhood or rivalship with another ; for by such emulation the 
public are like to be garners. And should the new mill or 
school occasion a damage to the old one it is damage without 
injury. Hale on F. N. B. 184. 

That the removal of a nuisance will be very difficult is no 
justification but it is ground for suspending the enforcement of 
the injunction for a period. — A, O, v. Oolney Hatch, L. R. 
4 Ch. 146. 

A person annoyed by a nuisance should be prompt in giving 
notice of his protest and do nothing to encourage it or his 
acquiescence will preclude his obtaining a remdy. But acquies- 
cence in the erection of injurious buildings or of noxious works 
while they produce little damage will not deprive the person so 
acquiescing of his right to an injunction if the nuisance is in- 
creased and becomes productive of more serious damage. — 
Cooper V. Huhbush, 30 Bea. 160 ; Ooldsmid v. Tonhridge Wells, L. 
R. 1 Ch. 349 ; Bankart v. BougUon, 27 Bea. 431 ; In Tipping 
V. St Helen*8 Smelting Oo., L. R. 1 Ch. 66, one who purchased 
the land with knowledge of the nuisance was held not disen- 
titled to relief. To obtain an injunction quia timet a strong 
probability of a future nuisance must be shown. A. G. 1893, 
2 Ch. Div. 87. 

Perpetual nnging of bells or performance of music though a 
source of pleasure to persons at a distance may be enjoined as 
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a nuigatioe to the immediate neighboarg. — Benjamin y, StorVf 
L, R, 9 0. P. 400; Friby v. Eobson, 14 Ch.Div. 665, 

The oonrt will enjoin the foaling of a pure stream by emptying 
the oonteuts of sewers, dye houses and manufactories therein or 
by taking away water when sewage is already poured therein.— 
A* 0. V. Bradford Oanal, L. B. 8 Eq. 71. It will also enjoin the 
burning of brioks, the erection of coke ovens, the densely smok« 
ing of chimneys and the carrying on of any trade so as seriously 
and materially to interfere with the ordinary comfort and enjoy- 
ment of a neighbouring house or to interfere wifch and injure the 
vegetation of neighbouring fields. 4D. <& Sra. 321. — Imperial 
Qas Oo. V, Broadhent, 7 H. L. 0. 600. The Gas Light and Coke 
Co., 16 Q. B. D. 1, shows that the use of heavy steam rollers so 
heavy as to break gas pipes properly laid will be enjoined. But 
the law does not concern itself about trifles. — Qoldsmid v. T. W, 
Commissioners, 1 Ch. Div. 349 ; Fletcher v. Bealey, 28 Ch. Div. 688. 
Broom's Maxims, Oh. Ill, s. II. The mode of administering 
justice. The same principle applies to running water. Every 
riparian proprietor has naturally an equal right to the use of the 
water flowing adjacent to his land. Bnt the diversion of an 
amount so trifling as not ta produce pecuniary damage will not 
be cause for a suit save when a right may be acquired thereby 
which would prejndice the plaintiff's right. — Wilts 8f Berks Canal 
Oo. V. Swindon Waterworhs, L. R. 7 H. L. 697. Griffith's Indian 
Easements Act, p. 28. The principle however does not apply to 
an injury to real property.— 'PtncZar v. Wadsworth, 2 Basfc. 154. 

Though a public nuisance be a penal offence it may also be 
enjoined by suit to the civil court, — A. 0. v. Shrewsbury Bridge 
Co, 21 Ch. Div. 762; A. G. v. Corh&nnouth Board,Jj. R. 18 Eq. 
172. But the legal right must be clear. — Broadbent v. Imperial 
Oas Co., 7 D. M. & G. 436. An act of the legislature may 
authorise what would otherwise be a nuisance. — Truman v. 
London, 29 Ch. Div. 89. 

The apprehended repetition of a nuisance from public shows, 
sports and exhibitions may be enjoined. — Philips v. Thomas, 
6 T. L. R. 327. 

Every common trespass is not a foundation for an injunction 
where it is only oontingent, fugitive or tempoi*ary ; bnt if it is 
continued so long as to become a naisanoe it ought to be enjoin* 

26 
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ed. — Oaunt v. Fynney, L. R. 8 Ch. 8. In the cases of nuisances 
the operation of the decree is usually postponed so that the 
defendant may remove it without doing unnecessary damage. 

From the earliest period injunctions have been granted to 
restrain the owner of land from so dealing with his property as 
to prejudice or destroy the riglits of his neighbour thereby 
enforcing the maxim sic utere tuo ut alienum non loedas. 
Broom. 

The foundation of the jurisdiction is the head of mischief 
alluded to by Hardwicke, L.C., that sort of material injury to 
the comfort and enjoyment of property which requires the 
application of a power to prevent as well as to remedy an evil 
for which damages more or less would be given in a suit. — A. O. 
V. Nichol, 16 Ves. 342. The plaintiff must be prepared to prove 
substantial damages sustained or anticipated. The court will 
not interfere to protect a dry strict legal title. — Dent v. Auction 
Mart Co.y L. R, 2 Eq, 238 ; Lingwood v. Stowmarket Paper Co., 
L. R. 1 Eq. 77. 

(w.) By a patent right we are to understand a privilege 
granted by the crown to the first inventor of any new contrivance 
in the manufactures that he alone shall be entitled during a 
limited period to make articles according to his own invention. 
It is so called because the instrument by which it is bestowed is 
in England in the form of letters patent under the great seal which 
is the established mode of royal grant. To confer on any in- 
dividual the exclusive right of carrying on a particular trade or 
manufacture is in general beyond the lawful bounds of the royal 
prerogative. It amounted at common law to a species of offence 
called a monopoly ; and it is declared by the statute of mono- 
polies, 21 Ja. I c. 3 to be altogether " contrary to the laws of this 
realm.'* But an exception was always made in favour of new 
inventors to whom it was held that the crown might lawfully 
concede for a reasonable period a privilege of this description 
because such grants whilst they tended to encourage useful in- 
genuity encroached on no right of which others were already in 
possession. In accordance with which principle the statute of 
James also excepts from its general declaration against mono- 
polies all letters patent for the term of 14 years or nnder by 
which the privilege of sole working or making any new manu- 
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factories within this realm which others at the time of grant- 
ing the letters patent shall not use shall be granted to the true 
and first inventor thereof so as they be not contrary to law nor 
mischievous to the State nor to the hart of trade nor generally 
inconvenient. 

As to the method by which the inventor of a new mannfacture 
may after filing a specification obtain the gi*ant of exclusive 
privilege to make it (commonly called Letters Patent) see 
Act XY of 1859, ss. 1 — 21. Section 1 of the said Act includes 
new patterns and designs in the meaning of the word manu- 
facture. Section 37A defines the effect of exclusive right in 
the United Kingdom to patterns and designs. Sections 22 — 35 
contain special rules for suits concerning the infringement, annul- 
ment and fraudulent obtaining of patents — See also Griffith's 
Civil Procedure Code, 1882—1888. The period of limitation 
for a suit for compensation for the infringement of a copyright 
or other exclusive privilege Is three years from the date of the 
infringement. Semhle, this period extends to suits for an 
account of the profits obtained by the infringement. I. L. B. 
3 C. S. 17. Suits for compensation are not cognizable by the 
Presidency Small Cause Courts. 

Act XV of 1882, s. 19n, Griffith's Civil Procedure Code, p. 422. 
The effect in India of letters patent obtained in the United 
Kingdom is regulated by section 20 of Act XV of 1859. 

In Bells V. Neilson, L* E. 5 H. L. 1, it was held that if an 
agent does anything which infringes a patent he is liable though 
only an agent. If the owner of a ship causes patent pumps to 
be inserted in the ship the captain is bailee thereof. The 
exclusive right granted is to make use vend and exercise the 
invention. Though the captain use other pumps instead he 
still seems to use the invention by having patented pumps on 
board. At any rate he may be sued apart from the owner. — 
p. A, Adavi v. Toung^ 12 Ch. Div. 13. Where a patent has been 
granted in England for a new process for producing more 
cheaply a chemical product which was previously known the 
importation and sale in England of this article made abroad is an 
infringement. — Van-Heyden v. Nenstadt, 14 Ch. Div. 230. The 
same principle would apply to Indian patents. The exclusive 
right to use the patent does not bind the owner to make 
compensation if it uses the process. — Dixon y, London Small 
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Arms Oo,, I App. Caa. 632 ; Fead^her ▼. Q., 6 B. & S. 257- Yet 
though servants or agents of the crown doing its work are not 
liable for an infringement of the patent private oontraotors with 
the crown to mannfacfcure a patented article are not protected 
by the crown's privilege. S. C. 

The form of an English Patent is as follows : " Victoria by 
the grace of God of the United Kingdom of Great Britain and 
Ireland, Queen Defender of the Faith. To all to whom these 
presents shall come greeting." [Here follow recitals that the 
grantee has declared himself the true and first inventor that he 
has described the nature of the invention, &c.] ** know ye 
therefore tbat We of our especial grace certain knowledge and 
mere motion do by these presents for us our heirs and successors 
give and grant unto the said patentee our especial license full 
power sole privilege and authority that the said patentee by 
himself his agents or licensees and no others may at all times 
hereafter during the term of years herein mentioned make iise 
and exercise the said invention and vend the said invention 
within our United Kingdom of Great Britain and Ireland and 
Isle of Man in such manner as to him or them shall seem meet 
and that the said patentee shall have and enjoy the whole profit 
and advantage from time to time accruing by reason of the said 
invention during the term of fourteen years from the date here- 
under written of these presents." [Here follow a pi-ohibition 
of infringement and conditions that the invention is new and 
the grant legal and that the fees be paid aHicle manufactured 
and sold at reftsouable price, <fec.] 

The person who has discovered the main and leading idea 
remains the true and first inventor and as such entitled to apply 
for a patent notwithstanding that he avails himself of the 
assistance and suggestions of workmen and servants in bringing 
his invention to a state of perfection, — Allen v. Bawson^ 1 C B. 
561 ; David v. Woodley, 1884, No. 13876, Griff. L'O. 0. 26. 

Inventions for which lettera patent have been upheld may in 
respect of the subject-matter be classified as follows : 

(1) New contrivances applied to new objects or purposes. 

(2) New contrivances applied to old objects or purposes. 
(8) New combinations of new or partly of new and partly old 
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pftrto wfaiofa remit in the prodaction of a material object or 
prooeM. 

(4) New methods involyiog the exercise of invention, of 
applying old things. 

(5) The application with ingennity of materials previonsly 
nnapplied to any nsefal purpose to some one or more specific 
nsefnl purpose or purposes. 

(6) Chemical processes. 

Our space does not allow us to treat at length of this some- 
what meagre statement. But we cannot refrain from expressing 
our regret that the English and Indian Qovernments are behind 
that of the United States whose officers make suggestions to 
Uie patentee which sometimes nay often are of great value in 
improving the utility of the invention. 

In applications for an interlocutory or temporary injunction 
a presumption of its validity must be established by long active 
uninterrupted enjoyment, or by previous decisions in its favour. 
— Bovtll V. QoodieVf L. R. 2 Eq. 195 ; Davenport v. Richard^ 
3 L. T. N. S. 503; Whitten v. Jennings, 6 Jur. N. S. 164. The 
practice on granting a temporary injunction is to require the 
parties i*espectively to give an indemnity and keep an account, 
on refusal to require the defendant to keep an account. Should 
it be shown that the defendant is unable to be answerable in 
damages, the injunction will be more readily granted.— P2imp^(m 
V. SpilleTf L. E. 4 Gh. Div. 266. But a retrospective account is 
not always granted with a temporary injunction though it is 
with a perpetual one. But an account of all moneys ^ received 
or to be i*eceived" may be ordered or an account of the articles 
only. —Vidi v. Smith, 3 E. & B. 969; Plimpton v. SpUler, 4 Oh. 
Div. 280 ; BmsellY. Oowly, 1 C. M. & R. 864 ; HiU v. Thompson, 
3 Mer. 626. An interim injunction is sometimes granted on the 
ground that if the defendant continues to sell the plaintiff may 
be diiven into a multiplicity of suits against the buyers.— 
Plimpton V. Spiller, 4i Ch. Div. 286. 

A plaintiff though successful in a sxdt for an infringement may 
be refused an injunction where the defendant had infringed 
unknowingly at once on being requested gave full information 
and promised to sell no more. — Upman y. JSlkan^ It, H. 12 Eq. 
145 ; Thomson v. Bak^, 3 T. R. 715. On the other hand where 
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a party showB a decided intention to infringe the perpetual 
injunction may be obtained before infringement. — Frearson v, 
Lmv, 9 Ch. Div. 48. 

It is not a breach of the injunction for the person against 
whom it has been ordered to publish advertisements asking for 
subscriptions towards the expense of an appeal. — Plating Co, v. 
FarquharsoUf 17 Ch. Div. 49. The mere making using or selling 
the elements or parts which afterwards enter into a patent in 
combination is not enjoined unless the parts as in a knife can 
readily be put together. — Townsend v. Haworth, 12 Ch. Div. 831 ; 
United Telephone Co. v. Dale, 25 Ch. Div. 782. 

Under the English Patents Act, 1883, an injunction was 
granted to restrain the defendant company from threatenins: 
the plaintiffs their customers or any other person or persons 
with legal proceedings or liability in respect of certain alleged 
infringements of patents claimed to have been assigned to the 
defendants. — Kensington Electric Lighting Co, v. The Lane Fox 
Electrical Co,, 1891, April 24th. The defendants wore not 
owners of the patent. 

Equity usually assumes the validity of a patent. — Halsey v. 
Brotherhood, 15 Ch. Div. 514 ; 19 Ch. Div. 386. 

Groundless threats of legal proceedings to restrain an infringe- 
ment of a patent may in England be enjoined under the Patents 
Designs and Tradesmarks Act, 1883, s. 32. The Indian Patents 
Act XY of 1859 does not seem to provide for such a case, but 
possibly the court might grant similar relief on the principles 
of bills of peace and quia timet.d) Fenner 1893 ; 2 Ch. 656 ; 
Mackin, 9 B. P. C. 465. 

(v.) Copyright is the exclusive right which the law allows an 
author of printing and reprinting his original work. Justinian's 
laws according to Sir William Blackstone do not recognize such 
right of property though the sale of literary works for the pur- 
poses of recital or multiplication is certainly as ancient as the 
times of Terence (Prolog, in Eunuch 20) and Martial 167, IV. 
72. In Donaldson v. Becket, 2 Bro. P. C. 145, a majority of the 
judges declared that at common law an author did possess the 
sole right not only of first publishing but of afterwards re-pub- 

\\) As to new patierni aod designs, see Act XIII of 1973. 
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lishing his own works and tbat it belonged to bim and biB 
assigns in perpetaity. In tbe reign of Qaeen Anne tbe right of 
the author and his assigns to the sole liberty of printing and 
reprinting the book was restricted to 14 years in analogy to 
patent rights under the statute of monopolies. This period is 
greatly extended by 5 & 6 Vict, c 45 which provides that the 
copyright of every book (under which word is included in the 
construction of the act " every volume, part or division of a 
volume, pamphlet, sheet of letter press, sheet of music, map, chart 
or plan separately published") which shall be published in the 
lifetime of its autbor shall endure for bis natural life and for 
7 years longer or if the 7 years shall expire before the end of 
42 years from the first publication sball endure for such period 
of 42 years. When the work is posthumous it is to endure for 
42 years from the first publication and to belong to the pi-o- 
prietor of the author's manuscript. 

Act XX of 1847 after reciting that doubts existed as to the 
enforcing the common law right of copyright in India and as 
to the extent of the jurisdiction under 5 & 6 Victoria c. 459 
proceeds to define and provide for the enforcement in India of 
the right called copyright. 

Pii-acy is an infringement of copyright. Its leading and 
distinguishing feature is that it reproduces the pirated work in 
such a manner as to interfere with the profit and enjoyment 
which the proprietor derives from it. Yet everything that does 
this by no means exposes tbe person so acting to the charge. 
An abridgment of a book may diminish the profits, but is not 
illegal nor to be enjoined. Quotations and extracts made in 
good faith and the use of the same common materials in 
another work are not infringements. — Wilkins v. Acken, 17 
Ves. 426. But abridgments are not favoured by tbe law. — 
Chatterton v. Cave, L. R. 10 C. P. 572. 

Several persons may obtain copies of judgments pronounced 
in court and publish them but the evidence on which they are 
founded should be fairly stated. 

Part of a book may be pirated and if such part cannot be 
separated from the rest the whole will be enjoined. In making 
directories an evasive imitation of another book will be eU' 
joined,— Weldon v. Dicks, 10 Ch. Div. 241. Senible, the gn^nihj 
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tbe author of copyright in one edition dbes not prevent him 
bringing ont a new edition before sale of the first. — Warne v. 
Boutledge, L. R. 18 Eq. 497. Copyright in a translation may 
exist.— IFyo^ v. Barnard, 3 V. & B. 77. 

If a report of a judge's judgment or summing np to a jury 
does not in fact give reasonable opportunities to the reader to 
form his own judgment as to what conclusion should be drawn 
from the evidence given, the publication of such partial and in 
that respect inaccurate representations of the evidence may be 
the subject of a suit for a libel to which the supposed privilege 
in what was said by a judge would be no answer. There is no 
presumption one way or the other as to whether a judge's judg- 
ment does or does not give such a complete and substantially 
accurate account of the matters upon which he is adjudicating 
as to bring it within the privilege. If it be so it must be proved 
to be so by evidence and certainly not inferred as a presumption 
of law. Halsbnry, L.O. — Macdougall v. Knight, 14 App. Cas. 
194 ; 5 T. L. R. 90 H. L. E. Respecting presumptions of fact 
and law, see Griffith's Indian Evidence Acts. 

Upon grounds of irreparable mischief or of the inadequacy of 
the remedy by damages or the prevention of multiplicity of 
suits injunctions have been granted in a class of cases bearing 
a close analogy to that of copyrights, namely unpublished 
manuscripts. In cases of literary, scientific and professional 
treatises in manuscript it is obvious that the author must be 
deemed to possess the original ownership and be entitled to 
appropriate them to such uses as he pleases. Nor can he justly 
be deemed to intend to part wifch that ownership by depositing 
them in the possession of a third person or by allowing a third 
person to take and hold a copy of thera. Such acts must be 
deemed strictly limited in point of right use and effect to the 
very occasions expressed or implied, and ought not to be con- 
strued or implied to be a general gift or authoiity for any 
purposes of profit or publication to which the receiver may 
choose to devote them. The property then in such manu- 
scripts not having been parted with in cases of this sort if any 
attempt is made to publish them without the consent of the 
author or proprietor it is plain that he ought to be protected 
by the courts.— Pnnoe Albert v. Strange, 1 Mao. & Qor. 25. 
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And accordingly the course of granting injunctions baa been 
constantly acted upon in courts of equity. — Southey v. Sherwood, 
2 Mer. 434 ; Pope v. Ourl, 2 Atk. 342, and has been applied to 
all sorts of literary composition. But on principles allied to the 
rights of private individuals to whom letters are addressed by 
their agents it may be the right and even the duty of Govern- 
ment to publish historical, military or diplomatic information 
even against the will of the writers. 

The publication of a dramatic piece or musical composition 
as a book before it is dramatically represented or performed 
does not deprive the author of the exclusive riorht of represent- 
ing or performing it. — Ohappell v. Boosey, 21 Oh. Div. 232. 

Where a lecture is delivered to an audience limited and 
admitted by tickets the understanding is that whether previous 
to the delivery the lecture was committed to writing or not the 
audience may take the fullest notes for their own personal 
purpose but they are not at liberty to use them afterwards for 
the pui^ose of publishing the lecture for a profit and the publi- 
cation in shorthand characters is not different in any material 
sense from any other and may be restrained by injunction. — 
Nicola V. Pitman, 26 Oh. Div. 374. 

A mining engineer K made a report upon a mining property 
and handed it to a person engapfod with a syndicate in bringing 
out a company. It was agreed between them that the report 
might be printed and shown to the syndicate and if they deter- 
mined to proceed to the formation of a company and published 
the report K was to be paid £1000 for it, but if the com- 
pany was not proceeded with the report was to be returned to 
him. Some 100 copies of the report were printed and shown to 
the syndicate. Copies were given to some of the members of the 
syndicate and to one or two other persons. The proposed com- 
pany having been abandoned the defendant company took up 
the property and having obtained a copy of the report made use 
of it in the prospectus issued by them. Held, that K was entitled 
to an injunction against the company to restrain them from 
publishing the report which remained his property and also to 
an inquiry as to damages. — Kenrick v. Danube Collieries and 
Hfinerah Co., 39 W. R. 473. 

The novel " Little Lord Pauntleroy " was dramatized. An 

27 
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injanction was granted enjoining the defendant from multi- 
plying copies containing any passages from the novel and 
ordering passages in four oopies already made three being for 
the performers to be cancelled.^- TFarr^e ^ Go, v. Seehohm^ 39 
Ch. Div. 73. 

A student was enjoined from publishing university lectures. 
^Oavid V. 8ime, 12 App. Cas. 326. 

The plaintiffs entered into a written contract with the defend- 
ant in Berlin that he should make oopies of a picture of which he 
held the unregistered copyright. The defendant made the copies 
required but in addition made copies for himself which he sent 
to England and undersold the plaintiffs. The plaintiffs then 
registered their copyright. Heldy that they were entitled to 
penalties under the Copyright Act by way of damages for copies 
sold after registration. Held also that they were entitled to an 
injunction and semble to damages for breach of an implied con - 
dition in contract not to reproduce more than the specified num* 
ber of oopiea.—Tinh v. Priester, 19 Q. B. D. 629. Cf. Troihch 
V. Bees, W. R. 1887, 160. 

{w.) The definition of trade mark given by the Registration 
Act of 1875 has been enlarged by the Patent Acts of 1883 and 
1888 and is as follows : 

(1) For the purposes of this Act a trade mark must consist 
of or contain at least one of the following essential particulars :^ 

(a) A name of an individual or firm printed, impressed or 
woven in some particular or distinctive manner ; or 

(6) A written signature or copy of a written signature of the 
individual or firm applying for registration thereof as a trade 
mark; or 

(c) A distinctive device mark brand heading label or ticket ; 
or 

{d) An invented word or invented words ; or 

(e) A word or words having no reference to the character or 
quality of the goods, and not being a geographical name. 

(2) There may be added to any one or more of the essential 
particulars mentioned in this section any letters, words or figures 
Qr combination of any letters, words or figures or of any of them ', 
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but the applicanfc for registration of such additional matter must 
state in his applicafcion the essential particulars of the trade 
mark and must disclaim in his application any right to the 
exclusive use of the added matter and a copy of the statement 
and disclaimer shall be entered on the register. 

(3) Provided as follows : 

I. " A person need not under this section disclaim his own 
name or the foreign equivalent thereof or his place of business 
but no entry of such name shall affect the right of any owner 
of the same name to use that name or the foreign equivalent 
thereof. 

II. Any distinctive word or words^ letter, figure or combin- 
ation of letters or figures or of letters and figures used as a 
trade mark before 13th August 1875, may be registered as a 
trade mark." Patents, Designs and Trade Marks, 1888, s. 10. 

Application for registration of a trade mark is deemed to be 
equivalent to public use of the trade mark, s. 17. 

Trade and Property marks are thus defined by the Penal 
"Code, ss. 478, 479. "A mark used for denoting that goods 
have been made are manufactured by a particular person or at a 
particular time or place or that they are of a particular quality 
is called a trade mark." 

'' A mark used for denoting that moveable property belongs 
to a particular person is called a property mark." Using a 
false trade or property mark and counterfeiting a genuine one 
are penal offences, ss. 480 — 489. 

Injunctions will issue where a criminal charge could not be 
maintained for on such a charge it is necessary to prove not 
only that the mark would produce a false belief but that it was 
used with that intention. 

Where an existing trade mark is imitated it is not necessary 
that the resemblance should be such as would deceive persons 
who should see the two marks placed side by side. — Sewjo v. 
Proiiezende, L. R. I Ch. 196; Wotherspoon v. Ourrie, L. R. 
5 H. L. 608. 

Act VIII of 1878, 8. 18 g, prohibits the importation of goods 
with false trade marks. Suits for compensation for infringe* 
ment of trade marks are not cognizable by Presidency Small 
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Cause Courts, Act XV of 1882, s. 19 n, Griffith's Civil Procedui-e 
Code, p. 422. 

The law of trade marks was developed by the equity conrtfl 
befoi^e any legislation on the matter. Its history is sketched 
by Lord Blackburn in Singer Manufaduring Co. v Long, 8 App. 
Cas. 29. 

The remedy by injanction is not barred by a lapse of time 
which would not bar the legal right. — Fullwood v. Fullwood^ 
9 Ch. Div. 176. 

The proprietor of a house or estate may give it the same 
name as that used by a neighbour without committing a legal 
injury. — Bay v. Brounriag, 10 Ch. Div. 294. 

The principle of the law of trade marks extends to the sale 
of the goodwill of a shop. The seller will be enjoined from 
carrying on his business so as to induce the pablio to believe 
that he is continuing his former one ; and from soliciting old 
customers or otherwise inducing them to deal with him. — 
Crutwell V. Lye, 17 Ves. 335 ; Leggott v. Barrett, 15 Ch. 
Div. 306. 

A sale of a goodwill and business gives the right to exclusively 
use an old partnership name. — Levy v. Walker^ 10 Ch. Div. 448. 
Goodwill means eveiy positive advantage as contrasted with 
the negative advantage of the late owner not carrying on the 
business himself whether connected with the premises or not 
with the name of the late firm or with any other matter carrying 
with it the benefit of the business. — Churton v. Douglas Johns^ 
174; Llewellyn v. Rutherford, L. K 10 C. P. 456. 

Trade marks have been likened to both letters patent and to 
copyright ** from both of which they differ in many respects." — 
Johnstone v. Orr Ewing, 7 App. Cas. 219. The broad difference 
between the former and the two latter is that the public are at 
liberty to manufacture the article marked, but not the one 
patented or protected by the copyright. But though at liberty 
to manufacture a person must not while so doing or afterwards 
use another's trade mark. — Davenport v. By lands, L. B. ] Eq. 
302. 

A company may be enjoined from obtaining registration with 
the same name as another company or one similar thereto. 
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Griffith's Indian Companies Act. — Madame Tussaud 8f Sons v. 
Tussaud, 44 Ch. Div. 678. 

Where marks were used previously to A.D. 1887 with a 
fraud a lent addition implying that the goods were made at. H, 
when they were in fact made at M, the court refused an appli- 
cation to register the advices without the addition. Fuente's 
Trade marks, 1891, W. N. 39. 

In an invoice delivered with beer the casks were desciibed as 
barrels. One cask contained less than a barrel of beer, should 
contain, viz.^ 34 instead of 36 gallons. Held, that the description 
was not the less applied to the cask within the meaning of the 
English Act of 1887, because the invoice was not physically 
attached thereto, --Budd v. LucaSy 1891, 1 Q. B. 408. 

The use abroad of a misleading trademark was enjoined in 
Orr V. Johnston, 13 Ch. Div. 434. 

(».) Whether there is or is not property in a trade name it 
is a fraud on the part of one person to attract to himself the 
custom intended for another by a false representation direct or 
indirect that the business carried on by himself is identical with 
that of the other person by whose ability and exertions the name 
has acquired the reputation it possesses. — Lee v. Haley, L. B. 5 
Ch. 155. An act originally innocent may become fraudulent. — 
Qoodfellow V. Prince, 35 Ch. Div. 9. But deception must be 
made out. S. C. 

It is illegal for an incorporated company to imitate the name 
of another to the detriment of the other. Griffith's Indian 
Companies Act, 1882, s. 42. 

An ironmonger's assistant named Day and a general shopkeeper 
named Martin were enjoined from carrying on the business of 
blacking manufacturers under the celebrated name of Day and 
Martin though they were left free to ti^e as Martin and Day. — 
Clayton v. Day, 76 L. T. Journal 79. 

The names of hotels are also protected by injunction. An 
author is entitled to the sole use of a name whether his own or 
assumed which sells his works for him, — Byron v. Johnston, 
2 Mer. 29. A painter is entitled to restrain the exhibition under 
his name of a picture which he has not painted. — Ma/rtin v. 
Wright, 6 Sim. 297. In Clark v. Freeman, a physician was 



Digitized by 



Google 



214 PBRtlTUAL IN^HCTtONS. [cH. X, 

refased snch protection in respect of a quack medicine. 11 Bea. 
112, bat the case has been questioned. Cairns, L.J. -^Maometl 
V. Hogg, L. R. 2 Oh. 307. 

In Bouth V. Webster, 10 Bea. 561, the promoters of a new 
joint stock company were restrained from using the plaintiff's 
name in their prospectus as a trustee of the company for they 
were not entitled said the judge to use the name of any person 
they pleased representing him as responsible in their speculations 
and to involve him in ail sorts of liabilities and then to be allow- 
ed to escape the consequences by saying they had done it by 
inadvertence. The decision was approved by Cairns, L.O., in 
Prudential Assurance Co. v. Knott, L. R. 10 Ch. 142. 

Where the owner of a publication claims an injunction to 
restrain the issue of another publication with a similar name he 
must show not only that the assumption of the name by the 
defendant is likely to deceive the public but also that there is a 
probability that the plaintiff will be injured by such deception. — 
Borthwick v. The Evening Post, C. A. 37, Ch. Div. 449. 

(y,) There is no distinction made between private letters 
possessing the character of litei-ary compositions and those whose 
very nature imports as matter of business or friendship or advice 
or family or personal confidence the implied or necessary inten- 
tion of privacy and secrecy. For the purposes of public justice 
publicly administered according to the established jurisdiction 
of the country in the ordinary modes of proceeding private 
letters may be required to be produced and published. But it 
by no means follows that private persons have the right to make 
such publications on other occasions upon their own notion of 
taking the administration of justice into their own hands or for 
the purpose of vindicating their own conduct or of gratifying 
iheir own enmity or of indulging a gross and diseased public 
curiosity by the circalation of private anecdotes or family seci'ets 
or peraonal concerns. Yet the courts have not enjoined any 
publication which purports to be a literary work upon the mere 
ground that it is of a libellous character and tends to the 
degradation or injury of the reputation or business of the plaintiff 
who seeks an injunction against the publication. — Olark v. Free, 
man, 11 Bea. 112. 

Lord Eldon based the injunction not upon the feelings of the 
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writer and pain caused thereto but upon a mere civil right of pro* 
pertj. That right of property may be qualified in some respects. 
By sending a letter the writer gives for the purpose of reading 
it and in some cases of keeping it a property to the person to 
whom the letter is addressed ; yet the gift is so limited that 
beyond the purposes for which the letter is sent the property is 
in the sender. Under such circumstances it is immaterial 
whether the intended publication is for the purpose of profit or 
not. If for profit the party is then selling if not for profit he 
is then giving that a portion of which belongs to the writer. — 
Oee V. Prttchard, 2 Swan stone 413 ; Pope v. Ourl, 2 Atk. 342 ; 
Lord Percival v. Phipps^ 2 Ves, Sf Beam, 19; Thompson v. 
Stanhope Amhler 739. 

The property in and the right to retain letters remains in the 
pei-son to whom they are sent. But the sender has still that 
kind of interest if not property in the letters which enables him 
to restrain their publication unless it can be clearly shown that 
such publication is necessary for vindication of character. — Earl 
of Lytton v. Pevey, 54 L. J. Ch. 293. The publication was 
enjoined. 

{z,) In Brampton v. Beddowes, 13 G. B. 538 the defendant had 
accepted in the forbidden district while collecting debts orders 
for goods. In Bogers v. Drury, W. N. 1887, p. 217. After the 
sale of a medical practice the former practitioner was held to 
have broken his covenant when some patients residing within 
the district called him in and he attended them there. He had 
not solicited their custom. In Llewellyn v. Simpson^ 1891-4 an 
action between two solicitors the defendant had covenanted 
with the plaintiff '* that the said S shall not at any time or 
times hereafter directly or indirectly either in his own name or 
in the name or names of or jointly with any other pei*son or 
persons and either with or without fee or reward use exercise 
practice or carry on the business or profession of a solicitor or 
conveyancer of the supreme Court of Judicature at or in the 
towns of T or B without the licence or consent of the said L 
and his co-partner first had and obtained. The defendant had 
set up in business outside the limits of the forbidden district 
and the acts which were complained of were the following : — 
(1) Acting for clients residing within the district; (2) having 
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professional interviews with snoh clients within the district ; 
(3) attending auctions within the district as soh'oitor for the 
vendors ; (4) advertising for the creditors of deceased persons 
who had resided within the district ; (5) condnctinj? civil and 
criminal cases in coarts held therein. Romer, J., held that (1) 
and (4) did not constitute hreaches of the contract that (2), (3) 
and (5) did ; but that (5) being admitted to be a breach an 
injunction should be granted without discussing (2) and (3) 
minutely. 

The clerk of a solicitor commencing a practice on his own 
account will not be enjoined from acting against parties clients 
of his late master unless it be shown that when clerk he acquired 
special and particular information which it would be a breach 
of good faith to carry into the service of the opposite parties.— 
Brieheno v. Thorp, Jac. 300. In Eardnf v. Veasey, L. R. 3 Ex. 107 
an action by a customer against his banker for disclosing the state 
of the customer's account without justifiable cause the question 
was left to the jury whether under the circumstances it was 
reasonable and proper to make the disclosure. Held, that 
assuming the existence of a legal duty on the banker not dis- 
close the customer's account the direction was right. But the 
question of the exact nature of the duty was not settled it being 
left open whether special damage was essential to the mainte- 
nance of the action. 

55« When, to prevent the breach of an obliga- 
tion, it is necessary to compel the 

•u2ot?oM^°'^^ *" performance of certain acts which the 
Court is capable of enforcing, the 

Court may in its discretion grant an injunction to 

prevent the breach complained of, and also to compel 

performance of the requisite acts. 

The court will not compel a lessee to carry on the business 
of an innkeeper but it will enjoin him from doing such acts 
as will put it out of his power or the power of any other 
person to continue it. — Hooper v. Broderich, 9 L. J. Ch. N. S. 
321. 

Lamb v. North London Eailway, L. R. 4 Eq. 174 shows that 
where a company with compulsory powers to take land attempts 
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to extend khem beyond the express words or absolutely neces- 
sary implication of their act they will be enjoined. 

The doctrine of Tulk v. Moxay, sec note to s. 23, has not been 
extended from restnctive covenants to those which are affirm- 
ative. — Haywood v. Brunswich, 8 Q. B. D. 403 ; London 8f S. 
W.By. Oo. V. Oomm, '20 Ch.Div. 562. In oases of tort this kind 
of injnnotion lias long been of frequent occurrence. — Thorley v. 
Massam, 14 Ch. Div. 784; Thomas v. Willinms, 14 Ch. D. 864. 

Tulk V. Moxay is an npplication of the principle " assig- 
natus nti tier jure suctoris'* which may be rendered ** a person 
cannot transfer to another a right which he does not possess." 
Justinian, D., 50, 17, 54. Bills of exchange form an exception 
to the principle. 

Incases of contract the breach independently of damages may 
justify an injunction in cases of nuisance thesubstantiHlity of the 
damages is the question for judicial consideration.—^. O. v. Mid. 
Kent By.y L. R. 3 Ch. 104. A plaintiff by negotiating for a specific 
sum may show that he regards money as an ndequate compensa- 
tion. — Senior v. Pawson, L. R. 3 Eq. 334. Where both remedies 
are open to the court, the circumstances of the case will have 
great inflnence. — City Co. v. Tennant, L. K. 9 Ch. 218; Gashin v. 
BalljlS Ch.Div. 329. Bnt in many esses a mandat^iy injunction 
to undo the. injurions acts is the only adequate remedy. Not- 
withstanding repeated warnings the defendant had persisted in 
building over a court-yard giving access to plaintiff's premises. 
The plaintiff though he had offered terms of compensation 
obtained an injunction for the destruction of the buildings. — 
Krehlv.Burrell, 11 Ch. Div. 146. Daniel 1891,2 Ch.Div. 27. A 
wall interfering with light was ordered to be pulled down in Shiel, 
W.R. 93, 115. The relief will be extended to buildings eiTcted 
after the commencement of the action or after the notice. — Smith 
V. Day, 13 Ch. Div. 651. 

Beforo a court will in the case of co-sharers make an order 
that a portion of the joint property alleged to have been dealt 
with by one of the co-sliarers without the consent of the other 
should be restored to its former condition (as for instance where 
a tank has been excavated) a plaintiff must show that by the 
act which he complains of he has sustained some injury which 
materially affects his position. The fact that a portion of the 

28 
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laBd on which a tank had been excavnted by the defendant was 
fit for cultivation does not constitute an injary of a substantial 
nature such as would justify an oi*der under the section.— Jby 
V. Bijjpro, I. L. R. 14 C. S. 236. 

A mandatory injunction was gi*anted against a suh-raanager 
where it was impossible to serve either the principal or his 
manager.— Co^ew v. Poland, W. N., 1887, 159. 

Illustrations, 
(a.) A, by new buildings, obstructs lights to the access and 
use of which B has acquired a right under the Indian Limit- 
ation Act, Part IV. B may obtain an injunction, not only to 
restrain A from going on with the buildings, but also to pull 
down so much of them as obstructs B's lights. 

(6.) A builds a house with eaves projecting over B's land. 
B may sne for an injunction to poll down so much of the eaves 
as so project. 

(c.) In the case put as illnstration (i) to Section 54, the 
Court may also order all written communications made by B, 
as patient, to A, as medical adviser, to be destroyed. 

(d.) In the <;ase put as illnstration (y) to Section 54, the 
Court may also order A's letters to be destroyed. 

(e.) A threatens to publish statements concerning B which 
would be punishable under Chapter XXI of the Indian Penal 
Code. The Court may grant an injunction to restrain the 
publication, even though it may be shown not to be injurious to 
B's property. 

(/.) A, being B's medical adviser, threatens to publish B's 
written communications with him, showing that B has led an 
immoral life. B may obtnin an injunction to resti*ain the 
publication. 

(g,) lu the cases put as illustrations (v) and (to) to Se<Stion 
54 and as illustrations (e) and (/) to this section, the Court 
may alsp order the copies pi'oduced by piracy, and the trade- 
marks, statements, and communications therein respectively 
mentioned, to be given up or destroyed. 

Payment of mori'ey into court by way of damages is an 
admission of having done wrong. And to complete the building 
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after such payment is rendered more inequitable. — Lawrence v. 
Horhn, 59 L. J. CIi. 440. Cf. Daniel v. Ferguson, C. A., 1891, 
Ch. 27. 

An article had been published by the defendant as proprietor 
of a financial newspaper called the ** Financial Observer'* and 
"Mining Herald'* reflecting in strong terms on the character and 
honesty of the plaintiff. The article first appeared on Febru-' 
ary 1, 1891, and was frequently repeated. In an action for libel 
thereon and before the trial the plaintiffs obtained an inter- 
locutory injunction. The court of appeal unanimously held 
that the courts of first instance had jurisdiction to grant such 
injunction but Kay, L. J., dissenting that it had been wrongly 
exeitsised in this case ; and that it is wiser in all but exceptional 
cases to abstain from any interference with the freedom of 
publication ; and that an interlocutory injunction ought not to 
be granted where if the alleged libel be true the publication is 
for the public interest and interference with its circulation 
would be an infringement with the liberty of the press in that 
it might fetter the freedom of speech. — Bonnard v. Ferryman, 
2lst April 1891. 

This case may be taken to modify several recent cases which 
preceded it and rested the injunction on the ground of damage 
to property. See 14 Ch. Div. 784, 864; 3 0. P. D. 339. 

A shareholder of a company issued a circular to other share- 
holders imputing fraud in getting up the company and proposing 
certain steps to be taken. The plaintiff not showing falsehood 
or malice in the circular and there being no intention further 
to distribute and the mischief if any having been already done 
the court of appeal dissolved a temporary injunction. — Quartz 
Hill Go, V. Beall, 20 Ch. Div. 501 ; Liverpool Household Stores 
V. Smith, 37 Ch. Div. 170; 57 L. J. Ch. 85, is in its reasoning 
on many points similar to Bonnard v. Perry )nan. 

See note to section 7. 

injanctioD when 56. All injunctioii caiiTiofc be 
refused. granted— 

(o) to stay a judicial proceeding pending at tlie 
institution of the suit in wbich the injunction is 
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sought, unless such restraint is necessary to pre- 
vent a multiplicity of proceedings ; 

An iDJnnctiou against execution does not make the execution 
a "pending" proceeding. Appen. 14 M. S. 425. 

(6) to stay proceedings iu a Court not subordinate 
to that from which the injunction is sought; 

As to arbitrations, see London 8f B, Bailway v. CrosSf cited in 
note to 8. 30 J. Tlie Court cannot restrain an arbitration even 
tbongli the matter be outside the arbitration agreement. Wood. 
61 L. J. Oh. 158. 

(c) to restrain persons from applying to any 
legislative bodj ; 

See Griffith's Institutes, p. 252. 

Though the use of the funds of a company have been res- 
trained so as to prevent an appeal to the legislature the principle 
still ohiiiius.'-Hatvkes v. E. C, Ry., 1 D. M. & G. 737 ; L, B. 
Co. V. N. W. By., 2 K. & J. 293 ; E. P. Hartridge, L. R. 5 Ch. 
671. 

{d) to interfere with the public duties of any de- 
partment of the Government of India or the Local 
Government, or with the sovereign acts of a Foreign 
Government ; 

Articles made iu Germany were brought into England and 
stopped as an infringement of an English patent. The sovereign 
of Japan the Mikado claimed them as his property. The court 
ordered them to be delivered to him. — Vavasear v, Krupp^^ Ch. 
Div. 351. The right to regulate the coinage and issue of notes 
for the payment of money as part of the circulating medium is 
part of the sovereign prerogative recognised by the law of 
nations. The law of nations is part of the common law of 
England — See Griffith's International Law — And money being 
the medium of commerce a foreign sovereign in amity with 
England will have his right to issue such note^ protected by in- 
junction. The notes were manufactured by exiles who intend- 
ed to invade U angary and use the notes there. But the court 
of appeal refused to enjoin the use in England of the royal aims 



Digitized by 



Google 



SEC. 56.] ]PEfePETUAL INJUNCTIONS. 221 

of Haiigary.— JBwiperor 0/ Austria v. Day^ 7 Jar. N. S. 483, 689 ; 
2 Giff. 628. 

Public officers are rtob hereby protected f loni wilf al or other 
tort. Bat where they act in good faith and withont sabterfuge 
iu the execatioii of their powers and da ties the coart ought not 
to interfere. — Hawley v. Steele, 6 Ch. Div. 528. 

(e) to stay proceedings iu any criminal matter ; 

A plain ti£E may seek relief for loss occasioned by fraud or 
cons[>iracy and at the same time take criminal proceedings to 
punish the parties for a criminal offence involved in their act«. 
—Saull V. Brovme, L. R. 10 Ch. 64. 

Still less will a defendant be enjoined from setting in motion 
a magistrate to enforce a penalty or to do any other act within 
his jurisdiction. — Kerr v. Corp of Preston, 6 Ch. Div. 466. 

(/) ^^ prevent the breach of a contract the per- 
formance of which would not be specifically enforc- 
ed; 

The case has already been provided for by s. 54, clause two. 
As completing the artistic chai'acter of the Act the repetition 
is not objectionable. Of coui*se we have already considered 
the defences to suits for specific performance. See Chapter II. 

(g) to prevent, on the ground of nuisance, an act 
of which it is not reasonably clear that it will be a 
nuisance; 

Rights of property or of person are in contemplation of law 
clear and distinct. But when individual cases are considered we 
nmst consider the facts whether they constitute what iu the 
abstract may be a right. See Griffith's Indian Evidence Acts, 
188. Nuisances more than other wrongs or trespasses on right 
are questions of degree. And the court would itself be tres- 
passing somewhat on the rights of property by interfering to 
prevent ;in injury which is not clearly proved by evidence as 
reasonably to be expected. — Earl of Bipon v. Hobart, 3 M. &K, 
169 ; Radcliffe v. Portland, 8 Jar. N. S. 1007. The principle 
would lead the court to I'efuse a temporary injunction and raserve 
the case for further consideration in respect of a perpetual injunc- 
tion. A. G, U. K. B. Telegraph Co., 8 Jar. N. S. 583. But a 
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plaintiff ranst not sleep on Ins rights. He has to consider clauses 
h 8fj lest he disentitle himself by acquiescence. And he must be 
veady with his evidence. See Griffith's Indian Evidence Acts, 
190. 

{h) to prevent a continuing breach in wliich the 
applicant has acquiesced ; 

Payments may be made and possession of land had withont 
such acts amounting to acquiescence. Pry 479. — Lindsay P. Co, 
V. Hurd, L. R. 5 P. C. 239 ; Erlanger v. New S. P. Co., 3 Ap. 
Ca. 1218. As in cases of nuisances so in cases of acquiescence 
tlie court may refuse a temporary injunction without deciding 
the rijfht the consideration of which it reserves until the hear- 
ing of the application for a perpetual injunction. — Bovil v. Crate^ 
L. R. 1 Eq. 388 ; Hogg v. ScotL 18 Eq. 453. 

Acquiescence may bar the remedy for a continuing breacli 
and yet not justify an additional trespass or extension of the 
original one. — Richards v. Bevitt, 7 Ch. Div. 224. Yet acquiescence 
by landlord in breach of covenant by one tenant may amount to 
a waiver of breaches by other tenants. — Peek v. Matthefjos, L. R. 
3 Eq. 515. Acquiescence is an example of the application of the 
maxim *' volenti non fit injuria/' '* that to which a pei'son assents 
is not esteemed in law an injury." For it is a genei-al rule of the 
English law that no one can maintain an notion for a wrong 
where he has consented to the act which has occasioned his loss. 
— Wootton V. Bawkins, 2 C. B. N. S. 412. And this principle has 
been applied under states of facts showing that thoujrh the 
defendant was in the wi*ong the plaintiff's negligence had con- 
tributed to produce the damage complained of. — Caswell v. 
Worth, 5 El. & Bl. 849. 

Acquiescence sometimes approaches an actual licence to be 
implied from the licensor's conduct to do a particular thing such 
licenses may be revoked in a variety of ways. Griffith's Easements 
Act, Ch. VI. Such licenses no less than acquiescence involve a 
consideration of doubtful pieces of evidence. Griffitli's Indian 
Evidence Acts, ss. 116, 117. 

Acquiescence though sufficiently complete to bar an injunction 
does not necessarily preclude compensation for the injury. — Wood 
V. Sutclifej i Sim. N. S. 163. Tiie case was one of pollution of 
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a fttream by defendant/s mannfactorj in the building of which 
the plaintiff had aoquiesced. 

{{) when equally efficacious relief can certainly be 
obtained by any other nsnal mode of proceeding, 
except in case of breach of trust; 

TrnBts being peculiarly concerned with the weak and those 
liable to private oppression enjoy the special protection of equity. 
Of. 8. 54 (/) and Griffith's Indian Trusts Act. 

An injunction to stay a company from exercising its statutory 
rieht to wind up voluntarily was refused. See Griffith's Tndian 
Companies Act, ss, 173—190 and Ellis v. Dadsnn, 1891, W. N. 
4S. So was one to compel registration of a shareholder. Gilbert, 
16 B. S. 359. 

After service of writ the defendant hurried on with his 
bnildinorsin the hope that when once up the court might decline 
to order them to be pulled down. The court without entering 
into the merits of the case ordered the wall to be pulled down 
beingf satisfied that the plaintiff would have been enKtled to an 
injunction for the purpose of keepinsr matters in statu quo — 
Daniel v. Ferguson. C. A., 1891, W. N. 34. 

(j) when the conduct of the applicant or his 
agents has been such as to disentitle him to the 
assistance of the Court ; 

The three illustrations are applications of the rule. Tliey 
depend on the maxim that he who seeks equity must do equity* 
See Griffith's Institutes of Equity, Maxim XII, p. 24. A service 
sorreement obtained by the coercion of le^l proceedings will 
not be enforced. Oallianji, 18 B. S. 702. 

(h) where the applicant has no personal interest 
in the matter. 

Where a plaintiff purchased his shares for the purpose of 
suin^ the company and had a substantial interest he obtained 
protection.— Fare v. L. ^ N, W, R. Oo., 7 Jur. N. S. 1145. But 
where he was a mere puppet accent of a rival company the court 
refused to interfere on his behalf, — Forrest x Manchester 7?., 
7 Jur. N. S. 887. 
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Illustrations* 

(a.) A seeks an injnncfion to restrain bis partner, B, from 

receiving the partnership debts and effects. It appears that A 

had improperly possessed himself of the books of the fiinn and 

refused B access to thorn. The Conrt will refuse the injunction. 

(h,) A mannfsctnres and sells crucibles, designating them 
as " patent plnmbneo crucibles," thoneh, in frtct, they have 
never been patent.ed. B pirat.es the designation. A cannot 
obtain an injunction to i^estrain the piracy. 

(c.) A sells an article called "Mexican Balm," stating that 
it is compounded of divers rare essences, and has sovereign 
medicinal qnalities. B commences to sell a similar article 
to which he gives a name and description such as to lead people 
into the belief that they are buyinj? A's Mexican Balm. A sues 
B for an injunction to restrain the sale. B shows that A's 
Mexican Balm consists of nothing bnt scented hoir's lard. A's 
use of his description is not an honest one. and he cannot obtain 
an injunction. 

Where a trade mark represents that an article is protected 
by a patent when it is not protected the owner is disentitled to 
relief against a pirate. — Edleston v. Vich 1 1 Hnre 78. And yet 
after the expiration of a patent the designation patent may be 
used merely as part of a description of the article well known in 
the market without deceiving or intending to deceive anybody. 
The word patient may be a mere term of art as Patent leather 
boots. — Marshall v. Roits, L. R. 8 Eq. 561. But a represent- 
ation of protection where there is none disentitles to relief. 
Leather Cloth Co., 11 H. L. C. 543.— O^eavm v. Walker, L. R. 
5 C. D. 850. 

Mere puffs as to the effects of a really valuable medicine 
will not disentitle to relief against fraudulent imitations of the 
trade marks, wrappers, &c. — Holloway v. Holloway, 13 Bea. 209. 

57- Notwithstanding Section 66, clause (/), 
Injunctions to ^1^®''^ « contract comprises an affirm, 
perform negative ative agreement to clo a certain act, 
agreemeii . coupled with a negative agreement, 

express or implied, not to do a certain act, the 
circumstance that the Court is unable to compel 
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specific performance of the affirmative agreement, 
shall not preclude it from granting an injunction to 
perform the negative agreement ; provided that the 
applicant has not failed to perform the contract so 
far as it is binding on him. 

In Donnell v. Bennett, 22 Ch. Div. 835. Fry, J., said " The 
oonrt ought to look at what is the nature of the contract 
between the parties that if the contract as a whole is the subject 
of eqoity jurisdiction then an injunction may be granted in 
support of the contract whether it contain or does not contain 
a negative stipulation. But if on the other hand the breach 
is properly satisfied by dama<;e8 then the court ought not to 
interfere whether there be or be not a negative stipulation. 

The oourts are unwilling to extend decisions the effect of 
which is to compel persons who are not desirous of maintaininsr 
continuous personal relations with one another to continue those 
personal relations. — Frawieaeo v. Bamum, 45 Ch Dir. 438 ; Whit^ 
field Chemical Oo^ td. v. Hardman, 1891, March 2 ; 39 W. R. 438. 
In the latter of the two cases named, an agreement entered into 
by H to act as manager for a term of years provided that he 
should " give the whole of his time to the <»>mpany's business" 
but contained no negative covenant by him. H ttittmated his 
intention of forming and becomin? director of a rival company 
in the immediate neighbourhood though still willing to act as 
manager of the original company who now applied for an im 
junction to restrain H from committing a breach of his agree- 
ment to give the whole of his time to them. The court of 
appeal refused the injunction. 

Whitfffood Chemical Company v. Hardman, is a case which 
throws light on the well known principle of law that contiticts 
for personal service cannot be specifically enforced. It serves 
at the same time to explain the difference between an express 
stipulation for exclusive service and an express negative stipu- 
lation not to do something inconsistent with that service or to 
enter into any other service during the continuance of the. 
agreement. The defendant had entered into an agreement with 
the plaintiffs, A.' D. 1889, to act as their manager for a period 
of ten years the business being the manufacture of certain 
otomidal products as to which the defendant had special know* 
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ledge. The agreemeut ooti tained a siipnlatioo '* that the defend' 
^nt should give ^.he whole of bift time to the plaiuiiib' bnslueni 
that he should give due diligence to the perfotmauee of hjs 
duties and that he should conform to all the reasonable require* 
ments of the board of directors of the company." 

Tn the beginning of tlie year 1891 it came to the knowledge 
of the directors that the defendant was about to construct a 
new company in the neighbourhood of the plaintiffs' works for 
the carrying on of a similar business and that he intended to 
become a shareholder and director of the new company. The 
court of appeal refused «n injunction to restrain the defendant 
observing that there was no expi'ess negative covenant or stipu- 
lation on the part of the defendant that he would not start nor 
carry on a similar business daring his period of service and 
pointing out the distinction between a contract for exclusive 
service a,nd a stipulation n<it to enter into any other service. 
Two caseiB, however, were I'elied on by the plaintiffs where 
under similar circnnistancea injunctions were granted. One 
.was the case of Webster v. D-ill&ny in which Hatherley, L. C. 
then Vice- Chancel lor Wood granted an injunction to restrain 
an Hotor who had entered into a oonti'act to perform on cei-tain 
nights at a certain theati*e from performing on iliose nights at 
another theatre ; the other case was Montague v. Flockton^ L. R. 
16 Eq. 189, in which Malins V. 6. granted an injunction under 
similar circumstances althongli there was no express illative 
stipulation by the defendant. In what was the leading case of 
Lumley v. Wagner^ 1 DeO. M. & G. 604, Lord St.. Leonards 
granted an injunction bnt there an express negative stipulation ' 
had been entered into by the defendant who had agreed to sing 
at the plaintiffs theatre that she would not sing at any other. 
L. T., 1891, April 4. One was granted to prevent a railway 
servant leaving Madras. 14 M. S. 18. 

The rules of pleading evidence and procedure or practioe are 
the same for decrees for perpetual injunctiotis, as for other 
decrees see Griffith's Civil Procedure Code, Ch. YIII &, XI, 
and Griffith's Indian Evidence Acts, Ch. VIII, XL For tern- 
porary injunctions where the mischief of acting prematurely may 
\>e remedied by putting the applicant upon terms relaxations of 
the ordinary rules have been introduced by the Code of Proce^. 
dure. See Griffith, Ch. 3CXXV, 
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Bai a mere hjpotheiical title sei ont Iq the plaint which must 
be filed. Giifiith's Code, Ch. V. is not safficieut. — Davies v. Leo, 
6 Ves. 786. But presumptive evidence of an alleged absolute 
is sufficient.— A'ortiJa^ v. Rowe, 19 Ves. 141. Where the con- 
struction of a contract leave it doubtful whether a breach has 
been committed the case is analogous to a hypothetical title. — 
Gkild V. Douglas^ 5 D. M. & G. 739. A defendant need not as 
a rule plead to an injunction prayed iox in the plaint. He may 
usually reserve his facts till application is made for the injunc- 
tion. — Booth V. Taylor, L. R. 1 Ex. 51. As a hypothetical title 
does not justify an order for an injunction so an apprehension 
of injury not resting on solid grounds of evidence, or on 
grounds which show that the apprehension is premature because 
the injury cannot possibly occur till after a certain date. — ^Coates 
V. Goates, 6 Mad. 287 ; Gowley v. Bias, 5 Cli. Div. 9U, 

A plaintiff seeking an injunction ought correctly to describe 
the character in which he sues and as he seeks an extraordinary 
remedy ought in his »pplication to state not only the truth but 
the whole truth so far as hecan. But the rules of pleading are 
so far relaxed that persons not technically parties to the suit 
may be enjoined, for example a purchaser under a decree who 
has not paid his money into court, a tenant in possession acting 
for the defeudaat, a tenant let into possession by a receiver. 

Section 588 (24) gives an appeal from oi-ders under this 
section and ss. 493, 496, and 497. It is thought that the appeal 
court would allow the appellant to adduce fresh evidence. Such 
is the practice in England in cases of urgency. 

■ Where an appeal is about to to be made an injunction against 
parting with property will be continued though the suit res* 
pecting the same has been dismissed, if another course would 
i*ender a successful appeal nugatory.^ — Sturla v. Freccia, 12 Ch. 
Div. 438. 

The process to enforce obedience leading to penal results the 
defendant ought to have clear notice of the intention to apply 
for M.SlleHon v. Thirsh, IJ. & W. 376. 

The dismissal of a suit dissolves an injunction. A motion to 
dissolve should he preceded by notice to the plaintiff or his 
anthorized agent. The applicant may rely on legal objections 
to the plaint* The case is also heard on its merits and the 
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plaintiff may adduce additional evidence except where he has 
Huppi-ested material facts ou his firat application. The vague- 
ness of the otigiual oilier and prejudice otherwise likely to 
arise therefrom are grounds for dissolntioB. Dover ^. L. 0. 8f 

D. By., 1 Jur. N. S. 453 

Informal notice of an injunction is sufficient. But it is of 
course better to give direct notice to the party enjoined. In 
urgent cases this can and may be done by the electric telegraph. 

E. P. Langley, 13 Gh. Div. 110. An injunction does not affect a 
new owner even if he own by purchase. Should he however 
continue the wrong he is liable to new proceedings. — A. (?. v. 
B. r., 17 Ch. Div. 692. 

Inasmuch as no action chu be brought against an infant on a 
covenant to serve.— (JyZ6er^ v. Fletcher, Cro. Car. 179, a negative 
clause in an apprentice deed not to accept a professional engage- 
ment without the consent of her master will not be enforced by 
injunction. — Be Francesco y.Barnum, 43 Gh. Div. 165. Fatima 
20 C. S. 5o8. 

llhistrations, 
{a.) A contracts to sell to B for Rs. 1,000 the good-will of 
a certain business unconnected with business- premises, and 
further agrees not to carry on that business in Calcutta. B 
pays A the Rs* 1,000, but A carries on the business in Calcutta. 
The court cannot compel A to send his customers to B, but B 
may obtain an injunction restraining A from carrying on the 
business in Calcutta. 

(6.) A couti*acts to sell to B the good- will of a business. A 
then sets up a similar business close by B's shop, and solicits 
bis old customers to deal with him. This is contrary to his 
implied coutitict, and B may obtain an injunction to restrain A 
from soliciting the customers, and from doing any act whereby 
their good-will may be withdrawn from B. 

(c.) A contracts with B to sing for twelve months at B*s 
theatre and not to sing in public elsewhere. B cannot obtain 
specific performance of the contract to sing, but he is entitled 
to an injunction restraining A from singing at any other place 
of public entertainment. 

{d,y B contracts with A that he will serve him faithfully 
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for twelve months as a clerk. A is not entitled to a deime for 
specific performance of this contract. Bai he is entitled to 
an injunction res^ining B from serving a rival-honse as clerk. 

(e.) A contracts with B that, in consideration of Bs. 1,000 
to be paid ta him bj B on a day fixed, he will not set np a cer- 
tain business within a specified distance. B fails to paj the 
money. A cannot be restrained from carrying on the business 
within the stiecified distance. 

Personal solicitation of customers of a business after its sale 
is enjoined ; but the injunction does not in the absence of a 
stipulation on the sale restrain general advertisements that the 
plaintiff is carrying on a similar business. — Labouckere v. 
Dawson, L. R. 13 Eq. 325. Where the sale is a compulsory one 
as on insolvency the court does not enjoin the insolvent from 
soliciting his old customers. — Walker v. Mottram, 19 Ch. Div. 
355. 

B sold his share in a tailor's partnership to his partner A. It 
was agreed that B should not carry on business within a district 
but should be employed by A as cutter out. The court enforced 
the first stipulation but not the second. — Bolfe v. Bolfe, 15 
Sim. 88. 

A agreed to employ B as agent at a commission of 40 per cent, 
and not to employ any other agent at a greater commission than 
25 per cent. The court could not enforce the first stipulation 
but enjoined the second. — Bietrichsen v. CaUmm, 2 Ph. 52. 

An author who had agreed not to write for another publisher 
was enjoined from so doing. — Stiff v. CasseU, 2 Jur. N. S. 348. 

The cases as to i-estraint of trading by an individual are 
numerous. *' The principle to be deduced from all the cases is 
that the question to be determined is whether the restraint 
having regard to all the circumstances of the case and the nature 
of the employment is greater than is necessary for the protection 
of the peraon in whose favour it is imposed." — Mills v. Dunham^ 
1891 ; 1 Ch. Div. 587. 

Where a manager agreed to give his whole time to the 
management of the plaintiff's business but without negatively 
contracting not to serve any one else. Held^ that the court would 
not grant either specific pertoimance of the contract for service 
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or an in junction for brencfa of such contract."— TF^'iu^ooei Chemical 
Go, T. Hardman, C. A., 1891, W. N. 42. 

A stipulation in an agreement for sei'vice between a carrier 
and bis manager tliat the former would not require tiie latter 
to leave the employ though negative in foi'm is positive Hud 
affirmative in substance and cannot be eiifoi-ced bj injunction. 
Dar» 1894, 8 Ch. 654. But an injunction was granted to 
restrain a company from cutting telephone wires which it had 
agreed to maintain in working order. Feebler 1894, 1 Q. B. D. 
125, see CHllianji, s. 56. 



SCHEDUIiE. 

{See Section 2,) 
Acts or the Goverkor-Gbnebal in Council. 



Number and year. 


Subject. 


Extent of Eepeal. 


vm of 1859,.. 

XIV of 1859... 

XXIIl of 1861... 

IX of 187-2... 


Civil Procedure ... 

Limitation 

Civil Procedure ... 
Contract 


Sections 15 and 192. 
Section 15. 
Section 26. 

In section 28, the second 
clause of Exception 1. 
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MABRiAoe Articlrs. 

ARTICLES of agreement made diPiy of 

A. D. BETWEEN A B of [intended husband] 

of the first part C D of [intended^wife] of the second 

part and E P of and G H of [trustees] of 

the tliird part. WllEREAS a marriage is intended shortly to 
he liad and solemnized between the said A B & D and in 
consideration and contemplation thereof t>he said A B & C D 
have arranged to enter into the a^eement on their parts 
i-espectivelj hereinafter contained NOW THESE presents 
witness, 

(1) That the said OD&AB for themselves their respective 
heirs executors and administititors agree with the said E F & 
G H their executors administrators and assigns that they and 
eaoli of them will as soon as conveniently can be after the 
solemnization. 

Agreement to settle. 

Trusts. 

[Agi'eement to insure life]. 

Settlement to contain all usual and proper covenants. 

Forms of Decrees. 
Decree at hearing of suit. 

Further consideration. 
Specific Performance! 
1. Reference of title. 

1. Inquiry as to title at the hearing. 

2. Declaration of right in action by vendor and 

inquiry. 

3. Same-r-where title accepted subject to requisi- 

tions and subject to compensation. 

4. Inquiry as to title and delivery of abstract and 

objections and answera thereto. 
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2. Decree for specific performance. 

1. On bill by seller to enforce eontraoi for sale. 

2. Inquiry as to value of tiraliers iini acts of hus- 

bandry — occupation rent. 

3. Pui-ohaser having waived title indemnifies against 

mortgage. 

3. Compensation or abatement. 

1. Inquiry if title to which part is not shown mate- 

rial. 

2. Abatement for delay. 

3. Abatement for deficiency. 

4. Decree for leant, 

1 Performance of agreement. 

2. Mutual leases. 

3. Option of fui*ther term. 

4. Inquiry if leases tendered for execution are pi-oper. 

5. Order to vary certificate ftnd re-settle lease. 

6. Lease antedated to enable action on covenants. 

Lost Instruments, 

1, Decree for account and inquiry as to mortgage deeds 

defendant to pay in amount claimed. 

2. Lost Settlement, 

Further Order. — 1. Plaintiff being mortgagee. 

2. Plaintiff being mortgagor. 

3. Lost settlement. 

4. Draft settlement to be enrolleil. 

Instruments destroyed or suppressed, 

1. Decree to convey. 

2. Conveyance established though destroyed by testator 

and estate devised by his will. 

3. Compensation for damage by loss of title deeds wilfully 

burnt by mortgagee. 

Forged Instruments, 

1. Account declared forcred and retained in court. 

2. Decree to make good payments made on account of 

shares to supposed lawful children on forged certi- 
ficate of marriage of parents. 
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3. Deolaraiion of tragi in favour of pnrohaaer'a ag«iit de* 
oreed to be forged and the parohased estate to belong 
to parohaser's wife as his devisee, 

Fratidulent Dealings. 

1. Release set aside for fraud and not to be pleaded. 

2. Decree discharging sorety from liability and setting 

aside deed as to him. 

3. Plaintiff declared not l)onnd by mortgage and jadg« 

raent obtained by him by fmud by his solicitor who 
received and misapplied the money. 

4. Settlement by lanatio since so foand set aside. 

5. Conveyance in contemplation of insolvency set aside. 

Decree at the hearing of a suit. 
This suit comint^ on [the day of and] 

Decree at the hearing of a snit. 

'^^^^^^^ ^ ( Date and 

I Title 

This snit coming on [the day of and] this day to 

be heard and debated before in the presence of connsel 

learned for the plaintiff and defendants A and B [no one appear- 
ing for the defendants G and D though they were duly served 
with as by the affidavit of filed the 

day of appeai*s] and the pleadings in this cause bein^r 

opened upon debate of the matter and hearing [enter evidence] 
and what was alleged by the connsel [on both sides or] for the 
plaintiff and the said defendants A and B. This court doth 
order and decree [or declare]. 

Further Consideration. 
This canse coming on [the day of atid] this 

day to be iieard before [for subsequent] for farther 

consideration in the presence of counsel learned for the plaintiff 
and defendants [and in the presence of connsel for D [who by 
an order dated had leave to attend the pi*oceeding»] 

[the purchaser of the real estates of the testator soid pursuant 
to the order dated ] [upon whose application the 

fands are restrained by an order dated] ] and upon the motion 
of the defendant A to vary the chief clerk's certificate dated 
[and upon the motion of the defendant B to vary, 

30 
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&0., wbich upon hearing the solioifcora for the applicaiit and for 
in chambers was adjonrned to be heard in court 
and] opon opening and debate of the matter and hearing the 
said [enter evidence] read and what was alleged by the oonnsel 
on both sides [or for] the conrt doth order. 

Nate. — Where a defendant persistently endeavours to evade 
the specific performance of a decree a more peremptory form is 
usual.— iforgfan v. Brisco, 31 Ch. Div. 216; 32 Ch. Div. 192. 

Specific Peepormance. 

1. Reference of Title. 

I . Inquiry as to title at the hearing. 
Let the following inquiries be made that is to say, 1. An 
inquiry whether a good title can be made to the estates com- 
prised ill [Lot. No. 3 ill the paHiculars of sale and in] the agree- 
ment in the plaintiff's bill mentioned. 2. And in case it shnll 
appear that a good title can be made to the said estates an 
inquiry when it was first shown that such title could be made. 
Adjoarn. 

' 2. Declai-ation of right in action by the vendor and 
inquiry. 

This court doth declare that the agreement in the pleadings 
mentioned ought to be specifically performed and carried into 
execution in case provided that a good title can be made to the 
hereditaments comprised therein. And decree the same accord- 
ingly. Inquiries to title as in (1). 

3. Same — where title accepted subject to requisitions and 
subject to compensation. 

Declai'e that the defendant is bound to accept the title of 
the plaintiff to the estate mentioned in the agreement of the 
day of in the plaintiff's claim men- 

tioned subject to the requisitions of the defendant upon the said 
title mentioned in the exhibit marked B and dated 
And declare that the plaintiff is entitled to a specific performance 
of the said agreement subject to the deduction of £ 
from the amount of the purchase-money of £ by 

way of compensation to the defendant in respect of the house 
tax in the defendant's affidavit mentioned. Provided that the 
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p^iniiff can make a good tHle to the estate compriBed in the 
said Agreement so far as respects the matter of the said reqaisi- 
tions. luqniry as to title with respect to requisitions. 

4. luqniry as to Title and Delivery of Abstract and Ob- 
jections and Answers thereto. 

Jjet the following inqairies be made that is to say, 1. An 
enquiry whether the pl^^intifE can , make a good title to the pro- 
perty in qnestion in t^is cause agreed to be purchased by the 
defendants having rogard to the agreement for sale in the 
pleadings mentioned and when it was first shown that such 
good title could be ipad^. 2. An inquiry whether the plaintiff 
ever and when delivered or caused to be delivered to the defend- 
ants an abstract of his title and whether the same was a perfect 
abstract or in any and what respects deficient and if deficient 
whether the same was afterwards and when perfected. 3. An 
inquiry whether the defendants ever and at what time or 
times delivered any and what objections to the plaintifE's 
title or made any and what requisitions upon or with respect 
to the same or the abstract thereof or the conveyance or assign- 
ment of the property in question agreed to be purchased by 
the defendants or the parties to such conveyance or assign- 
ment. 4. An inquiry whether the plaintifE at any and what' 
time or times returned any and what answers to such objec- 
tions and requisitions. 

Decree for Specific Performance, 
1. On bill by seller to enforce contract for sale. 
Declare that the agreement in the plaintiff's action mention- 
ed dated ought to be specifically performed and carried 
into execution and decree the same accordingly. 1. And let 
interest be computed at the I'ate of on the sum of 
the residue of the purchase- money for the estate 
comprised in the said agreement from the day of 
when the same ought to have been paid according 
to the terms of the said agreement. 2. And let an account be 
taken of the i*ents and profits of the said estate received by the 
plaintiffs or any of them or by any other person since the 
day of . [And tax the plaintiffs th^ir 
costs of this suit And let what sh^ll be coming in on account of 
the rents and profits be deducted, Ac., . . ] And let upon. 
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the plaintiffs execating a proper conveyance of the estate to 
the defendant [at the expence of the defendant according to 
the said agreement] or to whom he shall appoint sach con- 
veyance to be settled by the Judge in case the parties differ 
and delivering to the defendant npon oath all deeds and 
writings in their castody or power relating to the said estate 
the defendant pay to the plaintiffs the balance which shall be 
certified to remain due to them in respect of sach pnrchase- 
monej and interest [and costs] after sach deduction as 
aforesaid. Liberty to apply. 

2. Inquiry as to value of timber and acts of husbandry — 

occupation rent. 

Decree specific performance of contract and compute interest 
on residue of purchase-money from when it should 

have been paid. And let an inquiry be made what was the 
value of the timber trees labour seeds and dressings on the said 
estate on the day of and let interest be 

computed on such value from . after the like rate of 

interest. And let an annual value by way of cccupatiou i*ent 
be set on the said estate from And let the plaintiff 

be charged therewith accordingly. And let the same be 
deducted fi'om the i*emainder of the said pui*chase«money and 
intei'est thei-eon and the said value of the said timber trees 
labour seeds and dressings and the said interest thereon. And 
let upon the plaintiff executing and delivering to the defend- 
daiits a proper deed of conveyance of the said estate, &c., 
the defendant pay to the plaintiff what shall be certified to 
i*emain due in respect of the said purchase-money and interest 
thereon and of the value of the said timber trees labour seeds 
and dressings and interest thereon after such deduction as 
afoi*esaid. No costs on either side. Liberty to apply. 

3. Purchaser having waived title indemnifies aga^t mort- , 

gHge. 

Declare that under the circumstances in the plaintiffs chiim 
mentioned the defendants have waived their right to investigate 
the plaintiffs title to the estate in the pleadings mentioned and 
that they have accepted such title. And let the defendants 
specifically perform tlie agreement dated by 

accepting an assignment of the equity of redemption of the 
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said esiat^ from the plaintifiFs withoai previoQS investigation of 
the title. And let the defendants execute to ihe plaintiffs a 
proper deed of indemnity against the mortgage debt secured by 
the indenture in the bill mentioned, dated, <fec., and interest 
thereon the plaintifiEs by their coansel undertaking to execute and 
deliver to the defendants a proper deed of assignment of the 
said equity of redemption and otherwise specifically to pei*form 
the said agreement on their parts so far as the same has not 
been waived by the defendants. 

Compensation or Abatement 

1. Inquiry if part to which title is not shown material. 

Let an inqniry be made whether such part if any of the said 
estate as to whicii Hie plaintiff cannot make title is material to 
the enjoyment of the remainder and if not what deduction ought 
to be made from the purchase-money in respect thereof. 

2. Abatement for delay. 

Defendant by his answer admitting the agreement, &c., decree 
for performance and accounts, &c. And let the defendant be 
at liberty to deduct the sum of by way of compen- 

sation for delay in delivering possession of the said estate to 
the defendant. 

3. Abatement for deficiency. 

Declare the plaintiff entitled to specific performance. And 
to a abatement from the residue of the purchase-money and 
interest but to the amount only of what would be the worth of 
the deficiency of the soil mentioned in the pleadings covei*ed 
with wood lifter deducting the value of the wood thereon. Di- 
rection to compute intei^est on the residue of the purchase* 
money, &c. 

Decree for Lease. 

1. Decree performance of agreement, &c. 

And let the defendant execute a lease of the estate com- 
prised in the said agreement for the term therein mentioned 
to the plaintiff (with the usual covenants according to the said 
agreement). And let such lease be settled by the Judge in case 
the parties differ. And let the plaintiff execute to the defend- 
ant a counterpart of such lease. Liberty toi^iply. 
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2. Decree for execation of agreement for mntaal leases. 
Let the defendant execute to the plaintiff a lease for 

yeara of all sucli parts of the honse No. Ac, described 

in the plan to the bill annexed as are coloure'd the 

plaintiff offering to execnte a lease for the like term to the 
defendant of all such parts of the premises described in the said 
plan as are colon red at the rent 

of And let plaintiff and defendant execnte to 

each other counterparts of such lenses respectively. And let 
such leases be settled by the Judge, &o. Defendant to pay 
plaintiff 's costs of suit. Liberty to apply. 

3. Decree for lease with option of further term. 
Decree the performance of the agreement in the plaintiff's 

bill mentiuued. Declare that on the true construction of such 
contract the plaintiff is entitled on the terms in such contract 
mentioned to have a lease of the messuage, &c., 
therein comprised for an additional term of twenty-one years in 
addition to his nnexpired term therein such term of 21 years 
to be determinable at the end of the first seven or fourteen 
years at the lessee's option and on giving months 

notice and for a f mother term of seven years to commence 
at the expiration of the said term of 21 years if not previously 
deteimined and on giving notice 

requiring the same before the expimtion of such term of 
years and to have his rent reduced from 
the day of to £ per 

annum. And the plaintiff by his counsel waiving the option of 
determining the said term of 21 years at the expiration of the 
first seven or fourteen years thereof and electing to take the 
further term of seven years from the expii*ation of the term of 
21 years let a lease of such messuages having regard to the 
waiver and election of the plaintiff be settled by 
And let such lease be executed by the plaintiff to the* defend- 
ant B And let the defendant B execute to the 
plaintiff a counterpart thereof. Infant and persons not in esse 
declared trustees for the purpose of granting the lease and con» 
sequent directions [see executors]. Directions as to costs. 
Liberty to apply. 

4. Decrdd for inquiry if leases tendered for execution ai-e 

prd{^r. 
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Ded^ee performaiioe and let an inquiry be made whether the 
lease of the roessuage in qnestion executed 

by the plaintiff and tendered to the defendant is a good lease. 
And if not let a lease be settled by the Jadge. Bat if it 
shall bei certified that the said lease tendered is a good lease let 
the defendant accept the same and execute a counterpart 
thereof. 

6. Order to vary certificate and resettle lease. 

The court being of opinion that the said lease should be 
varied by inserting therein at after the word 

" appnrtenances'* the words and also by striking 

opt of such lease all Such covenants A^d 

let such lease contain a covenant on the part of the plaintiff 
to pay the rent charge payable in respect of. 

6. Lease antedated to enable action on covenants. De- 
fendant to admit execution on date. 

And the plaintiff by his counsel consenting that the lease 
directed by the said decree dated to he executed 

by the defendant to the plaintiff shall be antedated with 
the date of day and undertaking to admit in any 

action which may be brought under such lease for the recovery 
of the possession of the estate to be demised by snch lease or 
upon any breach or bi*eaches of any covenant or covenants to be 
contained in such lease that the said lease was executed on the 
day that it shall bear date let the said decree dated 
for specific performance be affirmed. Defendant to pay plaintiff's 
costs of appeal. 

Lost Instruments, 

1. Decree for account and inquiry as to mortgage deeds. 
Defendant to pay in amount claimed. 

Let the defendant R on or before day of 

pay into the bank Rs. being the amount 

of the principal snm of Rs. stated in the plaintiff's 

claim to be due on the mortgages in the pleadings mentioned 
with interest thereon f)*om after deducting 

And let the same when so paid in be laid out in the purchase 
of in the name of the Accountaut-General 

in trust in this cause [the account of ] 
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And let the following aooount and inqnirj be taken and made 
that IB to say, (1) An account of what is dne to the plaintiff 
for principal and interest npon the several mortgages in the 
pleadings mentioned ; (2) An inquiry what has become of the 
several mortgage securities in the pleadings mentioned or (2) 
An inquiry what title deeds evidences and writings relating to 
the mortgaged estates were delivered to the mort* 

gagee in the pleadings mentioned by H. deceased or 

by any other person or persensby his order and what has become 
of the same. Adjourn, Ac. 

2. Lost Settlement, 
Let the following inquiries be made that is to say, (1) An 
inquiry whether there is any and if any what issue of the 
marriage between the defendants B & F his wife ; (2) An inquiry 
whether any and if any what settlement was executed upon or 
previously to the marriage of the said B & F his wife and 
whether such settlement is in existence ; (3) And if it shall 
appear that such settlement is not in existence an inquiry what 
were the terms and provisions of the said settlement and of 
what particulars the property comprised therein or affected 
tliereby consisted at the date of the said settlement and of what 
it now consists. 

Lost Instruments — Further Order, 

1. Mortgage. Plaintiff being mortgagee. 

Tax defendants costs of suit and raise and pay them out of 
the fund in court. Let the plaintiff S at her own expense 
execute to the defendant R her bond to indemnify the said 
defendant against any demand which may be made upon him 
in respect of the mortgage deeds in the pleadings mentioned 
such bond to be settled in case the parties differ. And let upon 
the due execution of such bond such execution t-o be cei*tified 
by the residue of the said sum of be 

transferred tx) the plaintiff S And thereupon let the plaintiff 
I'C-convey and re-assign the mortgajred hereditaments to the 
defendant R or as he shall direct free and clear of all incum- 
brances such reconveyance to be at the expense 
of the defendant R, Liberty to apply. 

2. Mortgage. Plaintiff being mortgagor. 
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Declaration of title to i*edeem. Pei*petual injunction to stay 
ejectment And the plaintiff having paid the 

defendant's principal money defendant to i-econvey and deliver 
all deeds evidences and writings relating to the mortgage and 
to repay interest paid to him without prejudice by the plaintiff 
after months notice of paying off the mortgage " And 

let the defendants at their expense give to the plaintiff a good 
and effectual security in i*espect of the deeds dated- 

in mentioned to indemnify the 

plaintiff his heirs and assigns and his and their estate and effects 
and the mortgaged hereditaments in the pleadings mentioned 
from and against all loss costs, charges, damages and expenses 
and other consequences which the plaintiff his heii-s or assigns 
or the said hereditaments shall or may incur sustain or become 
liable to for or by reason or on account of or in respect of the 
said loss of the said deeds in any money howsoever. 

3. Lost Settlement. 

Declare that the land at comprised in and 

the sum of £ and also the real and personal pro- 

perty which shall devolve upon the defendant P the wife of the 
defendant B during the marriage of the said defendants are 
subject to the trnsts of the indenture of settlement executed 
upon such marriage as in the said (certificate) mentioned. And 
let all proper parties join in executing a deed of settlement of 
the trust property hereinbefore set forth pursuant to the terms 
in the said certificate mentioned as the Judge shull direct such 
settlement to be settled by tlie Judge. Tax all parties costs of 
suit as between solicitor and client. And of and incident to 
the preparation and execution of the said deed of settlement. 
Trustees to retain and pay them out of trnsts funds. Liberty tx> 
apply. 

4. Draft Settlement to be enrolled. 

And it appearing (by the evidence in this cause) that the 
indenture of settlement in the pleadings mentioned was duly 
executed by all proper parties on the day of in 

the terms of the d raft thereof now pro<luoed and marked with 
the letter A and signed by the and that such 

settlement has been lost or mislaid and cannot be found although 

31 
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due 8eai*e)i has i^ean made for the same. Let the aaid draft be 
enrolled in this eoai-t. And let and be 

appointed tinstees of the «aid settlement in the p^ao9 of 
Mid deceased. Plaintiffs' and d^fend^fits' oosts se 

between solicitop and client including any costs charges and 
ezpensee i^lating to tlie trust to he tftxed and mised out of the 
tpost f«nd. Defendants to transfer the residue thereof to the 
new trastees and paj interest before the transfer to the plaintiff 
to the tenant for life. 

In9trunieni$ destroyed or suppressed. 

1. . Decree tc convey. 

[B claiming ander a settlement and an administraHon des- 
troyed the will which revoked the settlement of which will A 
was execntor and devisee]. 

Direction for the defendant 6 by a conveyance to he settled, 
<&c., to convey the estate at to the plaintiff A and his 

heirs and deliver to him possession thereof and all deeds and 
writings relating thereto on oath. Account of the rents and 
profits received by B since the death of C. Account of the 
personal estate of come to the hands of B. Ont of the per- 
sonal estate of G an allowance to be made to B for what debt^ 
of shall appear to have been paid by him. What of the said 
accounts shall be certified to remain in the hands of B of the 
rents and profits and of the personal estate to be paid by B to A. 
Plaintiff to pay the other executors' costs of suit to be taxed. 
And the costs plaintiff shall so pay to be paid by B to him and 
his own costs to be taxed. 

2. Conveyance established thougrh destroyed by testator 

ai)d estate devised by hi» will. 

Declare that the indenture in the pleadines mentioned dated 
was on that day duly executed by G. L deceased 
the testator in and H in named and that 

the said indenture as appears by the draft from wliich the same 
was engi*o8sed was in the words and figni*es following that is to 
say " This indenture, &c.'* And declare that the plaintiff became 
on the death of E in the pleadings named atid in tiow seiAed of 
and well entitled to the inheritance in posaession of the inherit- 
ance comprised in and conveyed by the said indenture and is 
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entitled to liold the same Rccoitliitglj free from all claitD8 of the 
defendafit.'8 or any of them. And let the defendant J Q within 
months deliver up to the |>1ainti:S poMession of the 
hereditaments comprised in and convejed bjf the said indenture. 
And let the defendant J Q within deliTer 

to the pl»iniiff all title deeds on oath and all other docnments 
of title in their or any of their possession or power relating to 
the hereditaments. Account of rents and profits against J Q. 

3. Compensation for damage by loss of title deeds wilfnlly 
burnt by mortgagee. 

Account of what is due to plaintiffs for principal and interest 
on their mortgage. An inquiry what ought to be allowed as a 
sufficient compensation for the damage done to tlie estate in 
question by the destruction of the deeds mentioned in the said 
re[K>rt. And let the amount which shall appear to be propei* 
to be allowed for such compensation be set off against what 
shi^l appear to be due for such principal and interest. And let 
upon the defendants paying to the plaintiffs what shall be 
certified to be due for principal and interest after deducting tlie 
amount of such compensation within months after 

at such the plaintiffs reconvey and deli vet* 

up all deeds and writings in their custody or power. And also 
office copies of the letters^ jbc,, and attested copies of 

the deeds certified to be destroyed upon oath to the defendants 
or to whom they shall appoint. But in default foreclosure. 

Forged Instruments, 

I. Account declared forged and retained in ^^nrt. 

Affirm decree setting aside sale for imposition and directing 
account of purchase-money and interest at 5 per cent. " And 
dechiie tliat the account produced dated is a forged 

account," f^aintiff i-ecommended to pit>8ecute defendant lor 
forging it or publishing it knowing it to be forged. Direction 
that the account annexed to an affidavit be preserved in the 
office to be forthcoming in case of prosecution and for the proper 
officer to attend with it on any trial. 

2. Decree to make good payments made on account of shares 
to supposed lawful children — on forged certificate of 
marriage of parents. 
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Declare thai the defendants M, J, J K, are not 

lawfal children of the defendant W K and were not nor are 
entitled to any siiare or interest under the will of B deceased 
the testatrix in the pleadings named. And declare tliat the 
defendants J J and M his wife and J K ai*e BeFei*ally liable 
to repay to the trust estate the several snms I'eceived by them 
respectively in respect of their supposed shares of the proceeds 
of the sale of the real estate of the testati'ix specifically devised 
hy her together with interest thereon at the rate of £ 
per cent, per annum from the day of being the 

time of the receipt of such sums respectively. And it appear- 
ing that tlie defendant W K sent to the trnstees a forged 
document pnr porting to be a certificate of his having been 
married to the mother ol the defendants J, J K on the 

d:iy of being before the birth of such children 

whei^as lie was married to her on the day of 

being after the birth of such childi'en. Declare that the defend* 
ant W K is liable to pay to the said trust estate so much 
of the said respective shares with interest as may not be paid 
by the said defendants. And declare that the defendant H 
[trustee] the estate of S [deceased tinistee] are jointly and 
severally liable to pay to the said trust estate so much of the 
said respective shares and interest as may not be so paid by the 
said other defendants or any of them." 

Directions for the defendants to make good the sums paid on 
account of shares of the testator's estate in the order of liability 
declared and the estate of t>he deceased trustee with account 
thereof his executor not admitting assets and so as to costs. 

3. Declaration that a declaration of ti'ust in favour of pur- 
chaser's agent was forged and that the purchased estate belonged 
to purchaser's wife as his devisee with consequent dii*ections. 
—See Masters v. Braban, M. R. 10th July 1735, B. 504; 1 Ras. 
660 n. 

Fraudulent Dealings, 

1. Release set aside for fraud and not to be pleaded at law. 

Deciai-e that the release dated obtained by the 

defendant C from the plaintiff M was a fraud on her and ought 

to be delivered up to be cancelled. And let the defendant C 
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within deiiver up the «Hici I'elease to the 

plaintiff M. And in the meantime let the said defendant be 
restrained from pleading or setting up the said release in har to 
the action brought by the plaintiffs P and M in the names of 
the plaintiffs M imd S upon the bond executed to them by 
the said defendant for the benefit of tlie plaintiff P. Defendant 
Oto pay plaintiffs costs of suit except so much of such co^ts as 
relate to the deposition of Liberty to apply. 

2. Decree discharging surety from liability and setting 

aside deed as to him. 

Declare that the plaintiff is in equity dischHrged from all 
liability under the indenture in the bill mentioned dated 
the said indenture not having been executed by B who is 
named as one of the sureties therein. And decree that such 
indenture be so far as the plaititiff is concerned set aside and can- 
celled. DefendHiits to psy plaintiffs costs of suit. Liberty to 
apply. Affirmed in effect on appeal but the deed being to be set 
aside only as to one party order varied and injunction granted 
io stay any proceedings at law upon the deed in lieu of direct- 
ing it to be cancelled. 

3. Plaintiff declared not bound by mortgage and judgment 

obtained from him by fraud by his solicitor who 
received and misapplied the money. 

Declare that the plaintiff is not bound by the deeds of mortgage 
and further charge in the plaint mentioned. And let the same 
be delivered up to be cancelled. And let satisfaction be entered 
upon the judgment in the plaint mentioned obtained by the 
defendants C and R [mortgagees innocent parties] against the 
plaintiff. Defendants to pay plaintiffs costs of suit. 

4. Settlement by lunatic since so fouud set aside. 

And it appearing by the evidence aforesaid that the indenture 
of settlement dated made or expressed to be made 

between F of the one part and the defendants M and S of the 
other part executed by the said F since deceased when of un- 
sound mind. Declare that the said indenture dated is 
null and void. And let the defendants M and S deliver up 
the said indenture to the plaintiff to be cancelled. Direction 
to tax raise and pay costs of all parties out of f nud in court 
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[teiiled foiid] and for transfer of the redid oe to the legnl per- 
sonal repreeeiitativefi of the lanatio. 

5. Conveyance in contemplation of insolvency set aside. 

Declare that the indeutnre dated in the pleading mentioned 
is fraudulent and void as against the credifora of in 

the pleadintfs named. And let the defendant deliver up the 
said indenture (o be cancelled. And let an account be taken of 
the rents and profits of the hei'editaments, &c.^ comprised in the 
said indenture received by the defendant or by any other person. 
And let the said defendant within due month after the date 
of 's certificate of the result of'liiok account pay the 

balance if any that shall be certified to be d«e f 1*0111 him to the 
plaintiffs G and F as the assignees of the «atate of the said 
bankrupt. Defendant to pay plaintiffs oosts of suit. B«t in 
case on taking the said account any balance sliall appear to be 
due to the said defendant L^t the further consideration of this 
cause and of the subsequent costs be adjourned. 

See Griffith's Indian Law of Insolvency, p. S5. ,^ 
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ACQUIESCENCE, 187, 222 
ADEQUATE REMEDY, 164 
AGREEMENTS, 13 
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AWARDS, 112-116 

B. 

BAILMENT, 30 

BILLS DE BENE ESSE, 141 
of peace, 141 
quia timet, 141, 142 

BONA FIDE PURCHASER, 9 



CANCELLATION 
chancellor, 133 
when ordered, 135— >136 
partial, 137 

CIVIL CAPACITY, 139 

CLUBS, 186 

COMPANIES 
iiijnnctiotiB, 189 

COURT SUBORDINATE. 220 

COMPEN8ATION,54,7l,73, 76,133 

COMPLETE REMEDY, 164 

CONTINQDNCy, 3 



CONTRACTS, 46, 47, 177 
performance, 46, 57, 70 
no performance, 74—87 
money, 75 
minnte, 76 
not precise, 78 
revocable, 79 
breach of trnst, 79 
company, 80 
four years, 80 
non •existence, 80 
partneiviiip, 81—84 
parties entitled, 92 — 97 
exempted, 106 
rescission, 123—133 

CONVENIENT, 176 

CRIME, 221 

CROWN, 166 

C OPYRIGHT, 206—210 

D. 

DAMAGE, 54 

DAMAGES LIQUIDATED, 74 

DECREES, DECLARATORY, 138 
—148 
discretion, 143 
effect of, 148 

for specific perfortnance, 16, 231 
—233, 234—239 
instruments lost, 232, 239—240 
suppressed, 232, 242 
forged, 232, 243 
IrandQletit, 233, 244—246 
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DISCRETION OF COUttT, 86-91, 

144 
DIVORCE, 12 

DOWER, 40 



EASEMENTS. 196 
EQUITY TO A SETTLEMENT, 46 
EVIDENCE. 226 
EXECUTORS, 161, 153 
EXTENT OP ACT, 1 

P. 
FINDER OP GOODS, 81 
FRAUD, 107, 175 

G. 

GOOD TITLE. 17 

GOVERNMENT DUTIES. 160- 
167, 220 



HABEAS CORPUS, 165 
HIGHWAY, 196 

I. 

ILLEGAL CONTRACTS, 67 

IMMOVEABLES, 24 

IMPERFECT TITLE, 68 

INDEPENDENT PART, 65 

INJUNCTIONS, 167 
generally, 171 
interdicts, 169 
English history, 169 
separation deeds, 170 
Jndicatiire Act, 171 
teiiipoi*ary, 172 
perpetnal, 172, 175 

8e^ FlCBPETPAJ. INJUNCTIONS. 



INJUNCTIONS— conf»ntt«J. 
damages undertaking, 175, sec. 54 
mandatory, 216 
when ref nsed, 217—224 
negative agreement, 224 

INSOLVENCY, 158,246 

INTERPRETATION, 2, 8, 9 



JUST, 163, 176 



LANDLORD, 187 

LEASES, 232, 237—239 

LEGAL CHARACTER, 138 

LEGISLATIVE BODY, 220 

LETTERS, 31 
injanction, 214 

LIBEL, 219 

LIQUIDATOR, 159 



MADNESS, 139 

MANDAMUS, 160, 161, 162 
abolished, 167 

MANDATORY INJUNCTIONS, 
216 

MARRIAGE ARTICLES, 231 

MARRIED WOMEN, 40, 42 

MINES, 193 

MISREPRESENTATION, 108 

MISTAKE, 100, 116 

MORTGAGE, 158 
waste. 193 

MOVEABLES, 26 
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NEGATIVE AGllEEMENT, 40, 
224, 230 
NOTICE, 9 

NOVATION, 191 

NUISANCE, 199—200, 221 

0. 

OBLIGATION, 2 
OWNEUSUIP, 32 



PAliTIES ENTITLED TO PER- 
FORMANCE, 91-97 
lepreseiitHtives, 91 
setfcleiiient, 92 
com promise, 92 
tenant for life, 93 
reversioner, 94—95 
company, 96 
not entitled, 96-99 
personal bar, 96 

vendor or lesser without title, 98 
doubtful title, 98 
voluntary settlement, 99 
except with variation, 100—102, 

121 
parties liable, 103, 106 
settlements, 111 
suits, dismiRsal of, 111 

See Awards, Contract. 

PARTNERSHIP, 157,187 
injunctions, 188 — 191 

PE U PETU A L J N J UNCTIONS 
when granted, 176 
pecuniary compensation, 177 
instances, 176—178 
trusts, 180, 183, 186 
shareholders, 185 
executor, 185 
pastor, 185 
when refused, 219- 130 



PART PERFORMANCE, 19 
great, 59 
small> 61 

PATENTS, 202—206 

law, 202 
. injunctions, 205 

libel, 208 

PERSONAL INTEREST, 28 

PETITION OF EIGHT, 165 

PLEADING, 226 

POSSESSION, 28 

POVYEIIS, 6 

PREVENTIVE RELIEF, 167 

PROCEDURE, 226 

PUBLIC DUTIES, 160-167 
order, 160 

application for, 161, 166 
right and justice, 163 
execution, 166 
appeal, 166 
costs, 167 

R. 

RECEIVERS, 149 

nKl»t8, duties and powers, 149,152 
when appointed, 149, 150 
security by. 149 
who nwjy be, 154 
The order, 156 

RECOVERY, 23 

RECTIFICATION, 115-122 
mistake, 115 
intention, 116, 121 
evidence, 118 
confirmation, 120 
principles, 121 

REGISTRATION, 13 

REPEALS, 2 

RESCISSION, 123—133 
laches, 124 
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RESCISSION— cowimneti. 
imi- delictum, 125, 127 
court sale, 125 
partnership, 125 
cotitr.act voidable, 125 
unlawful, 127 
leases, sales, 128 
mistake, 128—132 



EIGHT, 163 



s. 



SALE OF LAND, 15 

SAVINGS FROM ACT, 12 

SECIIETAU1M64 

SEPARATION DEEDS, 170 

SETTLEMENTS, 9-11, 111 

SHARE REGISTER, 120 

SPECIFIC PEUFOUMANCE, 13— 

33 
Roman law, 36—37 
when enforceable, 47 
liquidated damages, 48 
moveables, 50 
diligence, 186 
final contract, 51 



SPECIFIC PERFORMANCfi-con/ct. 
compensation, 54 
subject partly not existing 

See Fart, Contract. 

SPECIFIC RELIEF, 21 

STREAM, 197 

SUPPORT, 198-199 



TENANT, 187 

TIMBER, 192 

TRADE MARKS, 210-211 

TRADE RESTRAINT of, 215 

TRESPASS, 196-198 
injunction, 199 

TRUST, 2,53,223 

TRUSTEE, 4, 28, 32, 151 



UNDUE INFLUENCE, 7 

w. 

WASTE. 173, 192-194 
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Majrne'a C^mmentacieB on the FeniU Code, Uth edition^ 1890> adapted 

to the Criminal P. Code Act 10 of 1882, and Evidence Aot.No. 1 «f 

iSl'^t tffit]my§i$tr(ition ».. ... ... , r , , ..» 13.10 

Majne's Treatise oixi Hindu Law and Usage. 5d,h edition^ 1 8^2 \ , . ,1,8 1 i 

Mayne'0 Hints on confessions & approvers for the use of the Police*. : 13 
Menu's Instltutes-^Manava Dharma Sastra, or Instituted of Menu», 

by Ilev. P. Percival, 4th edition ... ... ... , .*. 6 8 

Michell!s:)4kw.QfEAj»smentsajidl4icences.ln India, 1881 ' .^ 5 4 

Michell's iR. B.) Digest of all the Indian Law Imports for 1876, 2nd ed^ 3 3 

^. . . ■ . ' r— fOy:187-7.. .-... :-3x^3 

-r^—. ^ — -—for 1880: ..: 4 3 

Mukerjee's Commentaries on the Land Acquisition Ao^ I of 1894; vi.i 4rn4 

^ Qnajditoui and Wards Act. Aet Vn of i890 .., 1 7 

Negotiable (Tiie) Ibstrutnentl Act No; 26 of 1881 with' Amendmeiift : . 

Act.IIofl385 ... ... ... =..: «.r.O 10 
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NeeotdftMe (Ih^) Jnstrmnfnta Act, Act No,^ of 1881, with notes, 

by F. P,^»iaw, Barrister-at-Law ... ... ... ... 3 12 

Nelson's (J. H.) View of Hindu Iaw, with Index, 166 pages ... 6 4 

Kelson's CJ. H.) Letter to Mr^ Justice Innes touching^ his attack on 

his view of Hindu Law ... ... ... ... 9 

Normandjr'^ Pigest of the Cases reported in the following Law 

ReMurte, B«>igal, VoJs. 1 — 15 and 8upplemenUl Vol. of l<'ull Bench 
, • Pewions; ^Madras, Vols. 1—8; Bombay, Vols. 1—12; N.-W.Pro- 

viiv^s, Vt>i3. 1—7 ', up to 1875, 2nd edition, re-arranged, 1,420 pp. 

double c<»lumn, royal bva, redticed to ... ... ... 5 8 

Norton's (J* B.) Topics of Jurisprudence or Aids to the Office of 

n the Indian Judges 2joded., 1870, by J. W. Handle^', Barristerat-Law 5 8 

Pleadexft* (Vh^> T^t-Book coittaiiiing the following: 

- KegulatiouB XXV of 1802; XX VI of 1802, also IV of 1822. Acta 11 of 
■ ' 1864; VLUof 1865 5 XV of 1882 1 III of 1885; V of 1882; U of 1882; 
IX o^"l87^; XXVI of 1881 ; II of 1885; XIV of 1882; I of 1877; 
Xv'orl877/('«S amended liy XII of 1879 aud VIII of 1880 aud V 
of 1881); XLV of 1860, (as amended); XXVll of 1870; X of 1882, 
Act III, of 1894 aud Act V of 1894, Ac, Ac, in one octavo vol., Zrd 
edi^x^tinprepaH^tiGfi ... •. ... ... 

J'rtsoners' Testimony Act No. XV of 1869 ... .. .. 9 

RaS)onatha Row's Review of Hindu Law ... ... ... 9 

Rent Recovery Act-^Mndrafe, iNo. 8 of 1865, with Preface, Notes, and 
» index, by John French, 3r(i edition, revtaed ^ enlargedy juet issued.. . I 10 
RevenwB Law- A detection of I-eading Cases in— with notes, by P. 

RainanuJH Gharry> demy bvo., 5(50 pp., 1875 ... ... 4 6 
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fionf find orders. ^ ,...•* ^^ . . . , 

RevenneJR^ralations and Acts relating to Revenue Ittatters revised 
to December 1 894, arranged chronologically with Kules, Ac, aucjl 
flndexi'cianpiled by F. J. Dawes, 4^/a edition ... .,. 6 10 

Salt and Abkari Test Books.— ^2>pZt/ for list, 

Savignjy's iYw) System of the KLodern Roman Law, translated by 

W. Holloway, Vol. 1 •• ... ... ... ... 3 6 

Shadagopah's Manual of Mahomedan Civil Law, 10th reprint, 1894. .. 2 2 
SmtutiChandrika, or the Hindu Law of Inheritance, translated by 
; T. -Kristnasawmy Iyer, 2nd edi^ I OH ... ... *.. 3 7 

Smitll Cause Courts (The Presidency) Act No. 15 ol 1882 ... O b 

— ^ (The Provincial) Act IX of 1887 ... ... 5 

SMifio (The) Relief Act No. I of 1877, with Index ... w. 1 2 

Stamp (The) Act No. I of 1879, as amended by Acts IX of 1^4, 
1 of{J888, VI of lft«9, XII of 1891, and VI of 1894, together with the 
Statement of Objects and UeaQons, Mr. Cockereir» fcSpeech, Keport 
of %he.Sel€ct<Jdmmittee,Gonteufc8, Schedule,aud Rules and index, 
6tH^,tV€iviiBd, •« ... ••• •»• ••• 1 6 

Standing Orders of the Board of Revenue, Vol. I, Chapters I—XIV, 
i^evised under the orders oi GoTernment,, by P. Ohentsai Hao Pan lulu, 
C.I.B., ttitii UOi'i igtjuda et Addenda to December 1894— Glossaiy of 
Teinris fini Index, Royal 8vo., 776 pp, the hiteU ed, published 
under Authority ... ... ... ... ... 6 6 

i— ^ — Vol, II, Chapters XV— XVIII, in which is incorporated the 

(terri^enda et Addenda to Decemb*^r 1894 ... ... I 2 

Strangers Hindu Law, vol. Ist, 5th edition, with Introduction, by 

J. D. May ne and Digest of Oases, 1875 ... ... •.. 7 6 
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Sutherland's Digest of the Indian Law Reports and Rnlings of the 

several High Courts in India, and of the Privy Council 
from 1876 to 1890^ vol. 2, new ed.,just ptAUshed ... 12 14 

Digest of the Judgments of the Privy Council on Appeals 

from India, 3 vols.... ... ... ...27 8 
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Tarrant's Digest of the Decisions of the Privy Council to be found 
in Moored Indian Appeal Cases, Vols. 1 to XIV, *Srd edition 

Teroomal Row's Digest of the Judgments passed by Hon. Privy Coun- 
cil on Appeals trom India, with notes from the Acts, Regulations, 
Hindu and Mahoniedan Law ... ... ... ... & 4 

Thompson's Manual of Hindu Law, 3rd edition, revised and consider- 
aCly improved, illustrated by the decisions of all the Courts and the 
Privy Council, with an Index now given for the first time and new 
cases noted up and added. The Appendix contains a discussion 
of the Shivaguugah Case ... ... ... ... ^4 

Towns (The) Improvement Act, No. 3 of 1871 and Local Funds' Act, 

^o. 4 of 1871, wiih copious Index ... ... ... 1 "6 

Transfer (The) of Property Act, No. 4 of 1883 ... ...OH 

Vivada Chintamani, a Succinct Commentary on the Hindoo Law ^e* 
valent in Mithila, from the origiual Sanscrit of Vachaspati Misra, ^ 
by P. C. Tagore, 2n£i eiii^ion ... ... ... ... 8 8 

Weirs' Rules Standing Orders and Forms prescribed by the High 
Cuurt of Judicature Madras iCriminal Kulings) corrected up to 
30th September I8b7... ... ... ... ... 13 

Weirs' Law of Offences and Oriminal Procedure as expounded by the 
High Comt of Madras from the year 1862 to 8Uth 6ept«Hiber 1887, 
wiih appendix of orders and forms, compiled and annotated by 
T. WeiV, Esq.. M. C. S., Sri editiou, ISS^ro^oi Hvo^paffSB 1,259 
inclusive of registration ... .,. . ,., ,„ 14 14 

The above strongly bouud in half calf, lioUand sides ... .... ... 17 {2 

Wigram's Malabar Law and Custom,188a ... ... 4 3 

Wigram's Selections from the Judgments of the Privy Council 
recorded in Aloore's Indian Appeals, Vols. I to XiV, Sutherland's 
Privy Council, Law Reports, Madras AppeaU* Vols. 1 to VI II, 
8vo., 464 pp., r«dt*ced <a ... ... ... .,, 2 12 
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Abbott's (I*ord William) Beresford's Spprting Career ... .. ^.^^ 

A Blacker !l^ainpliiet, or an attempt to explam tlp^ ^eypriiy of the 

iatalVmiiie at Madras, by H. A. D.. Philips, b.iQ.s. .... ,; ,._ J,! ,1 

A Chapter ou BuVmali Ponies, by *^ Vagr^at'* ... ... ,S i i 

Ack,riirs System of Short-band ... ... .*, ».. ; 2 2 

Adama (Vf terina^y-ilKLajor W. S.) Treatise.ou the I)iiisea9e^s,,&c., of tji^, /. (,a ^ 
H.oi3e, 2ud editiou, reiyiaed and enlarged, illvsA^^ted 6ty 9 ploitee,..' 8 7 
Adams' (Vetexin^^ry-Dlajoi; .W. S) Treatise on SpAvin Tarsal Exos* , 

tosis •• : i .... ..J ... 9 

Agricultural conditions, capabilities and prospects of the Neilgherry . 

aud Owimbatcyre i)i^|qcts, iQp^rts by W. H,:KAWi:t8Q»,.Ellti. j ..>. il il 
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ludifiu i^Voittr^ by Vy;. H. ilaberttjow, Jisq., .,.;,!/ .».♦:. ... ,OviV 
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A Guide to thft€ity oi Madras and its Subturluty^th edUion': .. ;2 ^ ^3 

A Map of Madras, being an. A^unot to the Guide, on sheets plain @ *2/, 
' coloured, 3/ and moauted on Book Form ... ... ... 3 14 

AinsUeis .Materia ladica, or accouat of arti^lea employed by the V^ 

Hindoos and other Eastevn Nations iu their Mt;di<}jne, Arts and 

Agriculture, 2ud edition, by J. J. Wood, I'arb I, 104 pages .• 1 2 

Anderson's Ha^d-book of Logic : -^ •*. v.. 9 

Anglo-Indian Race— by T. GL Clarke, 2nd edition, enlarged - i) 9 

Appasawmy Pillay's (C) Anglo-Tamil Manual or Phrase JBook, 

based on the plan of ** Forbes' HindmstcMii Manual,'^ 'Srd editifon" ... Z % 

^_i.i_^. - .1^^ Manual of Indian Tetins us6d ia the Revenue; ^ 

&c., Depttrttnents ... ...- ' ... ... ..." 1 3 

translation Guide, No. I, tlngliih ^hd Tiiriil; 
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No. II, English and Tamil, 



for Matriculation aud Upper Secondary Classes ... ... 1 2 

No. Ill, English & Tamil. 



for SpecialTest ... ... ... ... ... ... 1 10 

No. I, English and Telugu. 10 

No. II, English and Telugu \ 

Prefixes & Affixes English 



and Tamil ... ... ... ... ... 6 

Apostolic Succession: (Exclusive Claims to) Refuted by being 

brought to the test of Holy Scripture, the Ancient Fathers, &c. ... 10 

Asiatic Journal (Selections) first series, 1816 to 1829, 1 vol., red. net, 5 10 
Atkinson's Review of the Effect of Low Exchange on the Export 

Trade of India ... ... ... ... ... 1 3 

Baker and Cook, a Domestic Manual for India, by Mrs. R. Temple- 
Wright ... » ... ... ... ... ..♦ 1 U 

Balfour's (E. G.) CyclopsBdia of India, 3rd edition, 3 vols., (apply for 

Prospectus) reSwceti <o ... ... ... ... 24 

Balfour's (E. G.) Eminent Medical Men of Asia, &c., who have ad- 
vanced Medical science for the use of Students and for the 
VycUans and Hakims of India ... ... ... — 5 
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cine F Zrd edition ... ... ... ... ... 6 

Banting's Letter on Corpulence ... ... ... ... 9 

Bayne's Album of Indian Ferns ... ... ... ••• 10 15 

Beddpme's Hand-book of Indian Ferns ... ... „« 10 8 
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Beddome's (Lt.-Col. R..S.)..T|ui Ferns Ql&ipa£|i6rnJiLdia.l)eu)£ de- . 

BcupjtiqnB. atid plates of nie ferns' o€,llli^JlW(!tas-Pfte!d%^ ' 

270 ^Slates, quarto size, tnd edition, author of ^'^Tcanes^Pianta^um ' ' 
' Indian Ommt^W' .... .». ..., .,^ ... ;25 1^ 

ITie platea'of this troTk wre accurafcely drawn, and each otie'^ias !n iwdHipii ^ * *^^' * 
magnified figure of the frond or distinoUve atrufltui"*. <■ » . 

Beddome's "Icoiies PlantommlndisBOrientftfis^'^pts. 1— 45^ iwd: Rs 45/ ,2B -'8 
Bhagavat Oita (The) English arid Tamils larf^ flie late Revd-B!. Bowbr, ^ 

D.D., with life and introdniclion .^^ ... i.. .-. r 2 12 

Bidie*8 Oinclioii^ Culture in British India ... ' ... o ,...- i 1 

Bidie's^ca/4ts^dnroe/(mltt!ite;iiiies, «ic., idthaplate v.^^ '.i. o 9 

Bidie*s Pagoda or V&rahara Coins ... • ... 2 4 

Biogra^hloal: Sltetch^s of I)^kfi^ Pdetsv heing nuemdirir of the lives 

' of several Enriinent Bards', by ravally VenkataM^artiflsawmi, re<l. .*. : 1 lO 
BoiIeatt*S ((Jol.) Traverse Tablet, ith edition, wilSi 4 pUtee; artie/tt^/y.^^f 

revised' .•' '" .v.''-'' '.;. - '... -f ■' i',-;. '- ^* ',;. ■■4;-4 

Bose's (P. B.) History of Hindu Civilization under British Rules, 1st 

and 2nd vols. ... t : . • ,_ • , , . ^ ,8 -tg 

Bower^ • (ReV/ H.) ^he Ohitftawttni, First ^hofok, called Naiifwdal ^ = 

Ilarobara, with Ooinnientory, notes, Ac, in En.^Hsh and Tamil v^. 1 4 

J Town's Tfbefe arid Herbaceowe PJatits of Madras ' .. :t^3- 4 

uchanan's Journey through Mysore, Canara and Malabar, 2nd ed., 

2 *©&./ with mape and tft if>kte8 --^ '... ' ... V f .J. 12' 18 

B^uildrir's Vdcabnlary, English and Tamil and English andTeltrgii, 

' by T. S. Veerasawniy Moodelliar, ^nd edition, impi-ov^l^ each ...•: 2 2 

Building (JTotes ok) arid Roftd-ikialtittg^' with' Rtttesfoi^ etetinwttfngr ' * 

Repairs to taiiks and *jbannbls;'for tti6 lise of Surveyors arid Over* • 

seers, with bnildhijaj data and other Tables, 8th edition, rer^ifei oAtd ' f . 

enlarged, with 37 plates ... ' ... ... ... 5 14 

Trie Hhovf*'i«terleai^ed a»»d lialf bonnd) Rs. 8/8. 
Burke's (Vet. Capt. R. W.) Tropical Diseases af the Horse and Ox ... 2 3 
Bufmah— Map of Burmah, the Shan States and adjacent conntrifes. 

showing Kail way.«, 21 X 16,.sheet Ks.l/)0.c(>!onrM,Rs.T/l4,nionnted t^ -6 
Caldwell's (Bishop R.) Records of the Early History of the Tinne- 

velly Mission, demy 8vo., 356 pp., cloth, Ks, 4/4 ; to Oatechists ... 3 4 
Caldwell's (R. C.) The Chutney Lyrics, 2nd edition, reytHni^ 1889 .. i 1 2 
-The Ohlt*chat Papers, reprinted fmnthe Ath^nssum 



and Daily News, Jannary— May 1873 ... ... ... 2 4 

Cassells' (Rev. J. W:) Indian School Algebra ' ... Oil 

Cinchona (Notes on the Propagation and Cnltitation of) or Peruvian 

bark trees on the Nilgiri^, by W. G. Mclvor ... ... 1 2 

Civil Engineering Gollegf Paptrs. j 

No. I, Conversational Sentences, Tamil and English, 2nd edition... 
No II. Anglo-Telugu Grammar, 2nd edition 
No. IV, Anglo-Tamil Primer, 3td edition ... 
No. V; Hydraulics, bj Colonel J. Carpendale, 3rd edition 
No VII, Anglo-Telugu Primer, 2nd edition 
No. IX, Schoury's Text Book of estimating, 3rd edition, r^sed, 
with additional tables, 32 plates 
Coins of Tinnevelly (The) by Rev. E. Loventhal, with 4 photogra- 
phic plates ... ... ... ... '.: 

Colebrooke's Miscellaneous Essays, 2 vols., with 7 fae-simiJes, <fco. ... 

»*# A rich aspemblHge of mateiiaU for the history and expfeiiakion of the Vedaa. 

Connemara's (Lord) Speeches, edited try J. D. Rees, c i.k 

Conquest'ji (Dr.) Outlines of Midwifery, Tamil and English, 2/6; 
Telugu and English, i!/6 ; Canarese and English ... . ... 

Cornish's IJnder'the Southern Cross 

Cotton's (Col. A.) 1,000 Short Colloquial Sentences, composed of 100 

common Telugu words, with free translation. 2udedififni ... 1 2 

Cotton's (General Sir A. T.) Public Works in India, with an intro- 
duction by Major-General J. F. Fischer, R. B. ... ... 2 H 
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Ciiiiiiiiigliam'g (Sir H. S.) Btitisl^ I^dia and ita Snl^ ... .. ^ I 

Cnrtoii'^ (Col. A.) HaAUAl of the Hindustani Language for the use 

of officers, with Yocabalary and easy stones, pages 150, 2nd edition. I 10 
Cnrtoit' (Col. A •) Hints to Candidates ior Examination by the Higher 

Standard in Hindustani ... -.. .• ... 13 

Dighy's Famine GttmpaigQ in Sonthen India, 1376«78, Z toIs^ •«* JO 14 
Digby's Forty Tears* Citizen Life in Ceylon, 2 vpls- .. ... 6 fi 

Drnry's IJsenil Plants of India, 2nd edition ... ... ... 8 8 

Supplement to the above ... ..* ... 2 4 

Drnry's Hand-book to the Indlim Flora^ a guide to all the Flewering 

Plants indig«^ii(»n8 to the continent of India, 8 vols., royvl avo.« eloth. SI # 
DuBois on the People of India. 3rd editioai, with notfiiB» correctiona 

and additions, by Dr. O. U. Pope, with Index .,. , ... lO 8 

DuBois on the People of India, reprint qf the original ed., with Inde», 8 6 
DuiTs (Lady Grant) Speeches delivered at various Public Insti* 

tutii^nn and Meetings dnrin^; 1884^86. half calico, Rs. 1/2, fall ^otb* 1 1^ 
Bymock's Vegetable Materia Hedica, Part 1 ... ... •.* 2 4 

Dymoek's Pharmacograpbialndiea. A history of the principal drugs 

in British India. Parts 1 — 4, each ... ... ,., 6 4 

. Elliott'sFlora Andhrieac^ Plants met with in the Northern Cirears, 

Parti ... ... ... ... ,.. •,. 1 2 

English and Tamil Bictionary for the use of Students and Colleges 

with the Tamil words romanized I vol., royal 8vo.^ half b<»nnd, 1,51 » 

X>]>.,withre(fitttration... ... ... ... ,.. I5 12 

English'Taittil Bictienary with abbreviation, Inr C. P Anketol «.. 
Ephemeris (English, Hindu and Kusulman Calendars) 1851—1895 
Extracts from Manuals of the more deadly foripis of cattle diseases 

in India, Messrs. Thacker & Hallen, in English and Tamil 
Extracts from Man and Nature or the earth as modified by human 

action, Uy Marslr.'with notes on Forests and liain^fall in Madras,. 

by A. J. Stuart, o.s. ... 
Ewing's Hand book of Photography, ./z»a^ published ... ^„ 

Falconer/s Manual of Midwifery for Pupil Midwives, 5th ed.. revised 

and enlarged. 47 plates, ^*ti5< published ... ... ... 

Family Washing Book for 3 years ... 

Fifth Beport of the Select Committee on the affairs of the £. I. 

(/ompany, with Addenda to 183i. with Addeuda and (ilo^ary, by 

Sir i\ Wilkins, Vol. I Bengal, Vol. II Madras, 2 vols ... 
Fifth Beport, Vol. I., BengaH may be had separately) • 

— : The Addenda with Glossary ... ... ,,. 

Firminger's Manual of Gardening, 4th edition 

Flowers and Gardens (Mrs B. Temple-Wright) An A B C Manual 

for BeiritinHrs. new ed.y in the Frees ... ... "... 

Foulkes' (Bev. T) The Legends of the Shrine of Harih^ra, in the Pro- 
vince of Mysore, translated fn»m the Sanskrit, cloth extra 
Fuhrers The Sharqi Architecture of Jaunpore, Vol. 1, 1889^ iUtd, 
Fnrnell's (Br.) Lecture on Water, its connection with the Public 

Health, ;W edition -• 
Gantz's Manual of Architectural Brawing 30 plates 
Garrett's Classical Dictionary of India, the Mythology, Philosopby, 

Literature. Antiqaitied, Arts. Manners, Customs, &c., <»f tite 

Hindus, with su[)pl<?ment. I vol. «vo., 960 pages 
Th^ Supplement sepora^a^V 160 pages 

Gazetteer (A) of Southern India, with Atlas of Plans of Towns, &c. 
Game, by Ha wk^e, 2nd edition, 345 pages ... 
Geneologie der Malabarishen Gotter, by Ziegenbalg, edited by Dr. W. 

Geimann, 0«i*wcpe t^i, 4/4 ; Knglish translation, by Metzger 
Ghose's Appeals of the Manipur Princes 
Goa and the Blue Mountains, by B Burton ... 
Gough's Philosophy of the Upanishads 



1 


2 


, 6 


6 


I 


2 


1 


9 


7 


8 


3 


4 


13 


U 


9 


U 


8 


2 12 


10 


13 








2 


12 


17 


4 





7 


^ 


2 


15 





2 


■■» 


t> 


u 


2 


4 


3 


np. 


1 


11 


1 


2 


7 


2 



Digitized by 



Google 



JMim^MiHeUmwmMUio(s*i^ni^ v»» 



.A >;: .?k:v>.rAA f^\\>sV>4rf y.v ■>*1 ^^^ ^ Cash Prices inclvde Postctge. ms. a. 



ings 
end! 



! I Pf &.I%m^3 ^a I -is^oo ibi[L.i ''iufiil il'-'-U.^.r' " yd e'^'ii^v'y '^' %:i" 'l^li 
Xeely's.IiessoiiBon.BomesticlIconomjioitii . i^H . uiwu.-^,^?' I trv^J ,§;;iio tfl 



L'{ ^.^.—11 20 iiopies are oraerea aif»19f»«» Wi9<:9ieA 1 H row-li n »; ■ • .ii ' JJf^D^ri d 

(fu^ (Jfte) of the Tamnh%ft8 rf^ ,l(;%iieMtomi. j^^ /e; H 

l*3» oflnd, Vy Allf C¥eei«ail^nj£ ^ 7l>i/^8 S4U .:o sjif riiii'ucfs W ha^ eTriJ 
Leti&bridge'B fhe Golden Book of India, (1893) ... M ' ..v B2>''i 

Macfhi|M^:t4iMM<if$M^^ 2 




Digitized by 



Google 



to 



■Itt4iim HiiUUAnM^ P«llik'<Ml<M 



.A 'I : i •>...: • '\ -" ' Oa$kPrie»$ineludePo$tag». M. *» 

|U4rM^KMi( l7:iW«.Ti nuii!«u^F|^Bto1h;iaMf.iiVlBrB91«r;)(I|r4'i/t£-rO 

edition, r«prtMi, 1 889t.^ ,. - . ••• 'A ^ ; — jA 7 ••• • ... 2 2 






ra6l1nted 






5ckMtM;».(Coi. A. c.) »4M« tti;^*^jPtt4w%;li^p5^^ 

r .diagrams... .;.• ■•• ••j.'-v,i( lu vnt"'-" g"ri »•» 

eiU'B natD Hints on dttti DbsiSieK Li tn^ jtnOa:,^ 
Moor's ^%«^a6%S&if7lia'%3£te8/«^a^SlY[<^^ ,^ 



5fJrftW 



f.; 



JS 4 



Mii3 3 




s illf J 



llaitert (The) Mannalf <Mfoi . ^^ ^_, 

reii^fiMm'A fo'r a^uidd ; .jjlt. 2-jiI. liw^.iio a^ijiiviJ A (.A .U'^^tifO* 
Pope's i^vm Friiyater Mi dSft A»rlo«2ndiaur chsfAeter : m ^ < (^^L •: > v . iw^ i U 2 
PractiQAl SintaoA Viawevt^teubdeiui^ ija ]iiidrM,4i9oV.iai/]i^ri^ 

.[ (ph94^|€pr$,jf{DiQ9XMUM^F0Ma^Pl^^ iriMii ^;i.,::;l 2 

Ready Af^(4mi«1tkffiriA9ti^^ «JcL 

<^ IBure^, Telegraph Tariff, Postal Note^bAiitet Md MMteif4lttlW hil f ^ 2 

Begim^ntal Rhymes hy " Seatish Ragr>" paper cover 1/8$ calft# i *S tl 10 

Rhodes^ 

Rhod 

Bictrda's Exchange Remedy^ dud editiM _... ••• ^iA'-^K) o 

Rogeraq:Qa.iiSr^ififtleMeiMtfieA^ i^^W ¥M 

Sott' Child of ibeiOMaii, MvimAs^f^^^§kl^ki^'^%*''^^ .inAms-Jl^ q 

fpivre andWebh'a JSints on the Study 9i JB^^slpeddO luX y4 < baOo ««« 




Jai|:«W-BooA», 



8681) .jiihiil lo Zooa flehloO eii 



iHiHid-boabiMinnAilftdi^liyiffXltflLi^ 
^phapter on.the maniiiiSlOTiWiil 
£ oBa^n% Repojrtfciiili lyfll i diinfa B htt 

2 sRif^l^s^fdsi^onlfc^ 



^'flb^lMftMQtii 



«IIWfii^W8 









stii4i 



Digitized by 



Google 



'" ^ ' ^ Oash Prices inokuU Pa$t€tge. RS. A» 

8aItpetfaErra.9iaaf;Ad:iaitii*l>f94ft.4^ tnktei^iiotjroe^jmrlr^ ; r 

• ' llnetQods of manufacttire md refiniasi ^7 W. Kingston , •«* f 

Saiikais]BriA»tol(38jfa«lfilijiifd^^ . ,,, ;;,f^ 

toisjvatiViIasa, Text, 4/4; Text with tfwulatUtt^^^ 2 

: F. A. History Text Book,. lfi«i«<li^»Wi, . ^.;. r /i.g. ,' . w.t.,5 1* 

Set Of laiamiiitel JbQ»sJfe» ttBcompaflj^jftlKfiniafcl ^l. .r.?*Mi :>i : rw^ 1 1# 

aeUte (Bey. E.) Tha&ith of Island Btfired^IUL m^ (AoOkx. .iiv 3 

S^eiraArchsBologicalSiirrer^ a4;liwtta,¥oliJ[^ W k^ StW 

Sherrittff'r Hindu Tpbes aidCasteft^ Vol 9 a^ j : ; >^ j w; .„, Ig i* 
SKof'WsiJ, IS. nJ) -Works, 

' A Manual of indiai Ai:H8ilItttrt,^ST3^Mte -f ^ ,i ^ i.^ '^S^ iJ 
Acconnt of Jeypore, in Vizaeapatani. aes6l*f|5tireW»ftiWi%^ ^^'^-^ 

Account of Nnndidroog.the Mnkh, or Kndar HpolOlli, Ib^ &tM 

; . BMeff ft lib «« J RftttStratoSfr hi B^UrJ^,:5«Va pfat«rrP*rt ^^ ^ ■ * 

Account of Farts of the NifllattfaffajHr, Sttrtf^Ol IHslrM; M^y ' ^^ 

Accoimt of the Trihes and Geographical and^Ht^tisrti^lr K6Mei^ - ' "^ 

(rf the Nfeilghdrrtes: W tfelrfte (56>dtitJl Oacfeeetfetiy. P&Sl ^u ^4 # 
Acemmtof ^mmia^'HC^ (^ jOlailainTl^^^patitm. Bi6]^tt bnth» ' 
pfOpos^a Sanitatittm^Metnottttidtttttoti Vt«^gapatali^/ H^i'b^tft - > 
' rort— Kopdavide in the Kistua Dwtrict— :2heilill B^ged^thi^ '^ 
. , 0tiddapahDi8trft5t*-^TheAtoatoaHyHffls'-^^ 

North Coim'b^tore, A^Lainbton Peak Range, vtth^ platetf. P^tt V' 2 XI 
, A ftanttal of t^ndiair^mr ftmefeW, thiir ^rtife/ i^il^tttM^ ^^- ^' 

And ibond*'rt|klh^^0^^^ ftaffrte fai li'r6aiidm'l)fa^^ J 

■'r ■ trict, Partii" •. .;. -' . \u . ■:■■.;.::-/;' .-..,-' ' '--^^2. 

Ania>M^canh«rtefmto6it^^ V - ' ' :^-' ''" --^'^^ 

sketchds'fl^SiSttSSSiS^ ^ ■;^ ::^^™ 

SJannertTOdcH|>tioiidfIttdiiaM*^Uratt 1^^ ' ' V •.; ;i 5 



Sti^Cor^.Pftc^«jp<«a^^^^gd^.Jgg|^^^^^ 



wsefiu Kand-bbok^tor i 



_ Kadfas Infantry. Sod: edition/ Vei'is^ ''^\ \ .,.; 'i ,3, 

Steers (Tet. Snr{fdon J. H:) A Manual of thediseaseffof the camel, «^^-* 'V 4 

Steel and Symond's Materia Medica Veterinaria Indica, colored 
plates ... ••• ... ••• ... ... 

Stoddard's (Col.) HydranUc Rules and Formula, 3rd edition 

Strangers Tet. A Tale of three Christmas Morns 

Syad Mohammed Latif 's History of the Punjab 

Taylor's Hindu MytholoCT and Philosophy, 2nd edition... 

Tefugu Selections compiled from the several Test-books in that 
language, for the use of Officeiain. theJGisdl, Military and Pablic 
Works Department, in the Madras Presidency, by order of the 
Board of Examiners, 2n(2 edition^ 607 pp., demy 8vo. ... 

Temple- Wright's (Mrs. B.) Flowers and Gardens New ed., in the press. 

-_.__— Baker and Cook ... 

Thomas (H.S.) M.C.S. Tank Angling in India, with 17 illustrative 

plates. Author of the '* Rod m India," Ac *• ••• ... 5 3 

Thurston's Boman, Indo-Portuguese and Ceylon Coins, with plates, 

2nd ed., (Catalogue No. 2) ... ••• ••• .«• 19 



4 4 

2 12 

1 2 

15 10 

1 12 


6 14 



1 14 



Digitized by 



Google 



It Imii^:Mi0^U0moM £fl>iiWf^. 



.m .lv.^ i>.o*\ «»j \>/i V. v.^1 hi^') Gash Pricea include Postage. Bs. a. 



^n4ftH' 



Thiir8t<nri&nMdXkiAiOUU^9tir]iafi4^«^ «iA&T«f KKn&axa Mi^imdoB 
" ^-of the Gulf of.Manaar,5«d ed, iHioimtoiDl.riona ?/ a./ s.t ill X /iO 13 
thiirstoii's Bameswaram Igltnft^tedciatnpin^ tilcB'fldVIcffilEaiQUBi lo te3 
' (Balleton No. ^)fMbe<aMo«i)itnitefM^r£i£l lo rlTifi^ .sxil . 1 .v^ > slil^ 
fliiiQrston'i^lrtft^of Sfoflf slodlle JlUibir'ie^ 

Toliacc»; iliipla&tfiLg^iiii mxuaAettA^^ QDaiti^aM J&nglkli r -.a Vl 2 
Tod's Annals and Antiquities of Bajast'lian, or thaCeitfrnl^atulWes- 
^^ ^m Rajpoot -States of India$ iU>^ mH^^^Uknte^aHqfi, n^/^iFJav^h1^vi^ 

1^ 8 
^ 4 



4 + 

< r ( 



it 

, ... ^ -mjfe 

' 1 'i ^ rr:: \ j • • :<" -ii . i', ,1! n; -, i 'i^' > v. '--r: ^.:' t <y,^> ..,^,i ;.;•;.; 

^^ - •••.^ ^ ^---^ ^. ..,^ ... icoD i>nij -itx^a ^ 

^ dviliiTtci/n: il iLjiw jjxbiil ai gxiih A x'.-r/T .8.0.M .8.H^ aBxnoxlT 



Digitized by 



Google 



HIGGINBOTHAM & CO/S 

BUSINESS ADVERTISEMENT. 

(Established 1844.) 



LIBRARY AND BOOK DEPARTMENT. 

An QDri vailed sfcook, amply maintained by fortnightly arrivalB, oonBisting of works in 
all branobes of literature of the very latest editions ; besides upwards of Two-hnn* 
dred local reprints of Law and Old Indian Hooks. Also a well selected stock of 
Second-hand books, constantly replenished and cheaply priced : all in fair order, 
list sent gratis. 

Libraries valued and Second-hand Standard works bought. 

PRINTING, PUBLISHING, AND BINDING DEPARTMENT. 

Every description of Book-work turned out in first class style at moderate rates. 
Authors treated with on most accommodating terms and, subject to approval, ven* 
tures undertaken at personal risk. 

Job-printing, plain and illuminated^ executed in best style, and in one or more 
colors. Addresses and Award-certificates, on parchment or paper, with fancy or 
plain borders, neatly done. 

Book-binding and Map-monnting in the very best style. 
Lithographing also undertaken. 

ENGRAVING AND DIE-CUTTING DEPARTMENT. 

Monograms and Crests designed and artistically sunk in steel. 
Visiting, At-home and Invitation Cards engraved and printed. 

BALL PROGRAMME CARDS AND PENCILS. 

A varied assortment of latest designs. 
STEREOTYPING. Jobs of all descriptions undertaken. 

STATIONERY DEPARTMENT. 

A large and varied stock of superior quality suited for general, complementary, and 
office use and for Mourning imported direct from Dobbs, Kidd & Co.; Whatman i 
and Goodall and Son. Wnting appliances of every description of the very best 
quality always on hand. 

Fancy stationery in large variety, fievelled gilt edge cards. Oorrespondenoe 
cards with envelopes. Dance cards. Invitation, Chit and other stationery. All in 
the latest style. 

Merchants' Acconnt bookSi London made, of various suses and thickneSi* 
AcCOnnt Books made to order of any style of ruling. 

DRAWING AND ARTISTS' MATERIALS. 

Imported direct from Winsor and Newton. Colour boxes of various descriptiohBA 
Dry and moist water-colours, for illumination and Missal painting. Sketoh books. 
Prepared canvas. Bristol and Mounting boards. Sable and Siberian Hair families^ 
Pencils, Crayonsi &o, *" 

FANCY GOODS AND LADIES' REQUISITES. 

A large and varied assortment, useful, ornamental and suitable for presents. Work 
boxes and baskets. Housewifes. Hand-bags. Jewel boxes. Dressing oases. FliotOi 
graph Albums, &c« 

CHURCH SERVICE, COMMON PRAYER AND 

HYMNS ANCIENT AND MODERN, 

in various sizes and styles of binding. 
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